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In the 

UNITED STATES COURT OF APPEALS 

District of Columbia Circuit 


No. 10,056 


«♦> 


Panhandle Eastern Pipe Line Company, a corporation, 

Petitioner, 


v. 


Federal Power Commission, 

Respondent. 

On Petition to Review Orders of the 
Federal Power Commission 

-4- 

BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is based on Section 19(b) of 
the Natural Gas Act, providing for review of orders of the 
Federal Power Commission. 

The orders under review are orders of the Federal 
Power Commission. Jurisdiction of the Commission to 
issue the orders is based on the Natural Gas Act, particu¬ 
larly Sections 5, 14 and 16 of the Act. 1 The petitioner, 


Note 1: Pamphlet copies of the Act will be submitted to the 
Court at the time of argument. 
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Panhandle Eastern Pipe Line Company, is a * 4 natural-gas 
company” within the meaning of the Act and is subject to 
regulation by the Commission under the provisions of the 
Act. 


STATEMENT OF CASE 

Panhandle owns and operates a pipe line for transmis¬ 
sion of natural gas, extending from Texas into Michigan. 
It sells natural gas to some 52 public utility companies for 
distribution and resale to the public, and it also sells gas 
to a number of direct consumers (Jt. App. 27). 

Michigan Consolidated Gas Company distributes gas to 
consumers in Detroit and other Michigan cities. For many 
years Panhandle has sold natural gas to Consolidated to 
cover its requirements in the Detroit area. The supply of 
gas to Consolidated is governed by written contract, en¬ 
tered into in 1935 and amended several times later, whereby 
Panhandle agreed to sell and deliver the requirements of 
the buyer for natural gas in the Detroit market, up to a 
limit of 125 million cubic feet a day. The 1935 contract 
and later supplements were hied by Panhandle with the 
Federal Power Commission as rate schedules in accord¬ 
ance with the Natural Gas Act and form part of Pan¬ 
handle’s “Rate Schedule FPC No. 12” (Jt. App. 585-638). 

Proceeding by Federal Power Commission 

On March 23, 1948 the Commission instituted a proceed¬ 
ing before itself, entitled “In the Matter of Panhandle 
Eastern Pipe Line Company, et al., Docket G-1023. yf Pan¬ 
handle and 52 distributing utilities which receive natural 
gas from Panhandle were made parties. The proceeding 
was commenced in view of a possible shortage of pipe line 
delivery capacity on Panhandle’s part to respond to the 
demands of existing customers and of others who desired 
service. The purpose of the proceeding was to fix and 
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determine the just and reasonable claims of existing cus¬ 
tomers and of certain others who requested delivery of 
natural gas (Jt. App. 77-95). 

In the order of March 23,1948, commencing the proceed¬ 
ing, the Commission listed as one of the issues to be de¬ 
termined 

“the lawfulness of deliveries of natural gas by Pan¬ 
handle and the corresponding take by Michigan Con¬ 
solidated for storage in the Austin Field under filed 
rate schedules” (Jt. App. 81). 

The Commission’s order set forth as another issue the 
demand of certain western Michigan cities, including Grand 
Rapids, Muskegon, Muskegon Heights, North Muskegon 
and Roosevelt. Park, that sufficient gas be delivered by Pan¬ 
handle to Michigan Consolidated for storage in the Austin 
Field so that such western Michigan cities may have an 
adequate supply of natural gas (Jt. App. 82). The west¬ 
ern Michigan cities had never been served by Panhandle 
gas. 

The order initiating the proceeding recited several other 
issues, but they are not pertinent to this petition for re¬ 
view. 


Order of July 17, 1948 

After lengthy hearings and voluminous evidence the 
Commission handed down its Opinion No. 166 (Jt. App. 
21-74) and its order of July 17, 1948 (Jt. App. 18-20). 

In its opinion the Commission (Commissioner Olds dis¬ 
senting, Jt. App. 127-135) held that, under the contract 
between Panhandle and the predecessor of Consolidated 
(Detroit City Gas Company), Consolidated was entitled to 
take gas for storage in the Austin Field and subsequent 
sale and distribution in the Detroit area (Jt. App. 54). 
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As to the demand of the western Michigan cities for 
Panhandle gas, the Commission’s opinion was to the effect 
that those cities were entitled to Panhandle gas as a new 
service (Jt. App. 68-71). 

The Commission further held in Opinion No. 166 that 
the contractual requirements of Panhandle’s customers 
east of Edgerton, Indiana were in excess of the supply of 
gas available to them and that deliveries to Consolidated 
and to Michigan Gas Storage Company should be reduced 
to volumes below the contractual quantities (Jt. App. 56- 
63). 

In the order of July 17, 1948, Paragraph (B) directed 
Panhandle to make deliveries to Consolidated according to 
a specified formula, the formula being based on the find¬ 
ing that Consolidated was entitled to take gas from Pan¬ 
handle for storage in the Austin Field. 

Paragraph (F) of the order dealt with the claim of the 
western Michigan cities. By this paragraph Panhandle 
was required to file a supplement to its rate schedule FPC 
No. 12, removing restrictions as to locality within which 
natural gas sold to Consolidated might be distributed and 
resold. Paragraph (G) granted the petition of the west¬ 
ern Michigan cities “to the extent set forth in Paragraph 
(F).” 


Order of August 6, 1948 

Panhandle, in recognition that the Commission’s order 
must be complied with until stayed or set aside, filed with 
the Commission its Supplement 11 to Rate Schedule FPC 
No. 12, putting into operation the provisions of Paragraph 
(B) of the order (Jt. App. 339-340). 

Panhandle also filed with the Commission a supplement 
providing for the new service to Consolidated as directed 
by Paragraph (F) of the order. This supplement (Jt. App. 
139-142) removed the restriction as to locality in which the 
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natural gas delivered to Consolidated might be distributed. 
It also, as to rates, treated gas sent to storage as a sepa¬ 
rate service. The Commission summarily rejected the sup¬ 
plement so filed and by its order of August 6,1948 directed 
that all gas supplied by Panhandle to Consolidated at the 
Detroit delivery point may be used by Consolidated with¬ 
out restriction as to locality. The order also provided that 
it should be effective forthwith as Supplement 12 to Rate 
Schedule FPC No. 12 (Jt. 75-76). 

In due course Panhandle applied to the Commission for 
modification or rehearing of the orders of July 17, 1948 
and August 6, 1948 (Jt. App. 143-150). No action having 
been taken by the Commission, Panhandle filed petition 
for review with this Court pursuant to Section 19(b) of 
the Natural Gas Act. 

Issues Presented for Review 

The Court is asked to review only matters of law. Three 
questions are raised: 

The first involves the construction to be placed on a 
written contract and written supplements to it; the precise 
question being whether Panhandle under those contractual 
agreements was or was not obligated to supply Consoli¬ 
dated at Detroit with natural gas for transportation to 
the Austin Field, an underground storage field situated 
140 miles from Detroit. (The formula of deliveries speci¬ 
fied in Paragraph (B) of the Commission’s order was 
based on the Commission’s decision that the written agree¬ 
ments did obligate Panhandle to make deliveries to Con¬ 
solidated for storage in Austin Field.) 

The second is whether those parts of the Commission’s 
order (Paragraphs (F) and (G)) that require Panhandle 
to supply gas to Consolidated for sale and distribution to 
the western Michigan cities as a new service can be sus¬ 
tained in view of the fact that the Commission was unable 
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to make the finding required by Section 7(a) of the Natu¬ 
ral Gas Act that the new service so required would not 
impair Panhandle’s ability to render adequate service to 
its customers. 

The third is whether the Commission had the authority 
to reject summarily and without hearing the supplement 
to Rate Schedule FPC No. 12 filed by Panhandle August 
6, 194S in accordance with the provisions of Section 4 of 
the Natural Gas Act. 

Panhandle's Contracts with Consolidated 

On August 31, 1935, Panhandle entered into a contract 
with the Detroit City Gas Company (predecessor of Con¬ 
solidated), whereby it agreed to supply the latter with 
natural gas at Detroit for the term of 15 years (Jt. App. 
585, 590). 

The contract sets forth, in the second paragraph, the 
representation of Detroit City Gas Company: 

“that it owns and operates a gas distribution system 
in and adjacent to the City of Detroit, Michigan 
through which it is engaged in the distribution of gas 
to the public, and that it desires to obtain a supply of 
natural gas.” (Jt. App. 585). 

By Article X, Paragraph 3 of the contract it is 

“understood and agreed that Buyer is a public utility 
company operating in the metropolitan area of De¬ 
troit, Michigan, * * (Jt. App. 605). 

By Article II, Paragraph 2: 

“Seller agrees to sell and deliver to Buyer, and Buyer 
agrees to buy from Seller, all of the natural gas re¬ 
quirements of Buyer for distribution and sale to any 
and all of its present and future customers and for 
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its own use, but not in excess of ninety million cubic 
feet or its equivalent, nine hundred and twelve thou¬ 
sand six hundred therms, per day which represents all 
of the gas Seller now believes it can safely contract to 
furnish Buyer at this time.” (Jt. App. 587). 

Article XI, Paragraph 3 provides that: 

“Buyer agrees that it will, subject to temporary or 
permanent outage resulting from either unavoidable 
deterioration or casualty, maintain in operation the 
storage holders which it now has, and will operate the 
same each day so as to assist in leveling the peak 
demands for natural gas to be delivered by Seller 
hereunder, subject, however, to the right of Buyer to 
keep at all times in its holders a reserve of gas of suffi¬ 
cient quantity to insure safe and adequate service to 
its customers as determined by Buyer; and Buyer will 
as nearly as practicable, with such storage capacity, 
take natural gas in equal and uniform hourly volumes. 
Subject to the aforesaid use by Buyer of holder ca¬ 
pacity, Seller agrees to deliver to Buyer natural gas 
in accordance with the hourly and daily demands of 
the markets of Buyer up to but not to exceed a maxi¬ 
mum daily demand of 90,000,000 cubic feet, or its 
equivalent nine hundred and twelve thousand six hun¬ 
dred therms.’’ (Emphasis supplied; Jt. App. 606). 

Article XI, Paragraph 4 provides: 

“Seller recognizes and agrees that notwithstanding 
the covenant that Buyer will purchase from Seller all 
its natural gas requirements, Buyer may use its pres¬ 
ent generating plants from time to time to manufac¬ 
ture gas substantially equivalent in heat units to natu¬ 
ral gas, to assist in leveling those peak demands which 
would otherwise increase the cost of gas under this 
Agreement, * * (Jt. App. 607). 
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‘ On September 29, 1939, 2 Panhandle entered into a Third 
Supplemental Contract with Consolidated whereby the 
limitation of 90,000,000 cubic feet per day {supra, p. 7) 
could be increased “at the option of Buyer to an aggregate 
total amount of one hundred million (100,000,000) cubic 
feet * • V’ (Jt. App. 629, 631). 

On June 29,1940, Panhandle entered into a Fourth Sup¬ 
plemental Contract with Consolidated whereby Panhan¬ 
dle’s maximum obligation to supply gas on any one day 
was increased to 125,000,000 cubic feet of gas per day. 

This increase in Panhandle’s maximum obligation to 
deliver gas on any one day was based on the representa¬ 
tion of Consolidated that: 

“(b) According to its best judgment and upon es¬ 
timates which it has made based upon its experience 
in furnishing natural gas to its customers in and ad- 

i jacent to the City of Detroit, Michigan, Buyer will 
require on its maximum day during the ensuing winter 
of 1940-1941 a maximum of one hundred twenty-five 
million ( 125,000,000) cubic feet of natural gas to meet 
the requirements of its customers;” (Emphasis sup¬ 
plied; Jt. App. 635, 636). 

The contractual arrangements made it plain that the 
sale of gas by Panhandle was to cover the buyer’s require¬ 
ments (up to 125 million cubic feet a day) 

(1) in the Detroit markets only, 

(2) in accordance with the hourly and daily demands 
of those markets. 


Note 2: On June 2, 1936 and on December 30, 1936, respec¬ 
tively, Panhandle entered into two supplemental agreements with 
Detroit Gty Gas Company relating to the sale of gas for house¬ 
heating (Jt. App. 618; 627), which are of no significance here. 
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Nevertheless, the majority of the Commission held that by 
virtue of these contracts Panhandle was obligated to sup¬ 
ply gas to Consolidated for its Austin Field Storage 
Project. 


Austin Field Storage Project 

The Austin Field is located in Michigan, 140 miles north¬ 
west of Detroit. When acquired by Consolidated in 1940, 
it was a producing gas field. In 1945 plans were made to 
utilize the field for underground storage of gas to be deliv¬ 
ered by a proposed new pipe line from Texas to the Austin 
Field, the new line to be owned and operated by Michigan- 
Wisconsin Pipe Line Company, an affiliate of Consolidated 
(Jt. App. 1212). The plan was to use the gas transported 
from Texas to Michigan by the Michigan-Wisconsin Pipe 
Line Company and stored in Austin Field to supply Con¬ 
solidated^ markets in Michigan, including Detroit. A cer¬ 
tificate of public convenience and necessity for the Michi¬ 
gan-Wisconsin pipe line was granted by the Federal Power 
Commission November 30, 1946 (5 FPC 953). 

A year later (November 14, 1947) the Commission 
granted certificates of public convenience and necessity to 
Consolidated and Austin Field Pipe Line Company, an¬ 
other affiliate, authorizing the construction and operation 
of a 140-mile pipe line from Austin Field to Detroit (Jt. 
App. 559-573). 

It was proposed that, pending completion of the Michi¬ 
gan-Wisconsin Pipe Line Company’s line from Texas to 
the Austin Field, gas taken from Panhandle at Detroit 
would be transported to the Austin Field for underground 
storage. 3 No new agreement, however, was made with 
Panhandle for supplying gas for such purposes, nor was 


Note 3 : Witness Weigele, Gas Engineer of Consolidated, testi¬ 
fied that “This Panhandle storage program is a temporary arrange¬ 
ment for two summers.” (Jt. App. 1224). 




10 


any order issued by the Commission changing the terms of 
Panhandle’s Rate Schedule FPC No. 12. 

Construction of the Austin Field pipe line to Detroit 
was completed in May 1948, while the hearings in this pro¬ 
ceeding were under way. Consolidated proceeded forth¬ 
with to transport gas to the Austin Field, although the 
question of its right to do so was still being litigated be¬ 
fore the Commission. On the first day of operation Con¬ 
solidated sent 40 million cubic feet of gas taken from 
Panhandle at Detroit to Austin Field for storage (Jt. 
App. 1214, 1233). 

Statistical data and estimates on the Austin Field Stor¬ 
age Project are contained in Exhibit 14 4 (Jt. App. 439-465). 
The facts in detail are covered in the testimony of Wei¬ 
gel e, Gas Engineer of Consolidated (Jt. App. 1210-1237). 

Western Michigan Cities 

In addition to distributing gas in the Detroit area, Con¬ 
solidated distributes gas in cities in western Michigan, 
including the cities and metropolitan areas of Grand 
Rapids and Muskegon (Jt. App. 1211). 

Prior to the time of the hearing before the Commission, 
there was no connection between the two areas. The De¬ 
troit area -was supplied by gas purchased from Panhandle, 
but no Panhandle gas had been supplied to the cities in 
western Michigan. The markets there had been supplied 


Note 4: Exhibit 14 shows, among other things (Jt. App. 440), 
that during the months of June, July, August and September, 1948 
the average daily volume of gas required to supply the requirements 
of consumers at Detroit and for Consolidated’s “company use and 
unaccounted for” is estimated to be, respectively: 


June . 83,300,000 cubic feet 

July. 67,400,000 “ 

August . 68,000,000 “ 

September . 100,500,000 “ 
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by Consolidated with gas produced in Austin Field and 
other Michigan fields. With the completion of the Austin 
Field pipe line, the two districts have been connected, and 
it is now physically possible to deliver Panhandle gas to 
the markets in the western area (Jt. App. 1211,1214,1216). 

The Commission ordered that the -western Michigan 
cities be served with Panhandle gas. The Commission 
failed, however, to make the finding, required by Section 
7(a) of the Act, that such service would not impair the 
ability of Panhandle to render adequate service to its 
customers. 


STATEMENT OF POINTS 

POINT I—It was error in law to hold that Panhandle was 
obligated, under its contract of August 31, 1935, with 
the Detroit City Gas Company, as amended, to supply 
natural gas for the Austin Field Storage Project. 

POINT II—Paragraphs (F) and (G) of the order of 
July 17, 1948, requiring Panandle to supply gas to 
the western Michigan cities as a new service, cannot 
be sustained. The Commission did not find and could 
not find that the new service so required would not 
impair Panhandled ability to render adequate service 
to its customers. 

POINT III—The Commission’s order rejecting Panhandled 
supplement to its Rate Schedule FPC No. 12 filed 
August 6, 1948, and prescribing the terms of Supple¬ 
ment No. 12 thereto is not authorized by any provision 
of the Natural Gas Act; is contrary to the provisions 
of Sections 4 and 5 thereof and amounts to a denial of 
due process. 
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SUMMARY OF ARGUMENT 

I 

Paragraph (B) of the order of July 17, 1948 is predi¬ 
cated upon the Commission’s conclusion that Panhandle 
was obligated, under its contract of August 31, 1935, as 
amended, to supply Consolidated with gas for storage in 
the Austin Field and subsequent sale and distribution in 
the Detroit area. The Commission erred as matter of law 
in so holding. 

The contract obligated Panhandle to “deliver” gas only 
“in accordance with the hourly and daily demands of the 
markets of Buyer.” These words plainly meant that the 
gas to be taken by the buyer was gas for distribution and 
sale promptly on delivery. The words cannot be recon¬ 
ciled with any contention that Panhandle was obligated to 
deliver gas for an underground storage project 140 miles 
from Detroit not even in contemplation when the contract 
was made. Again, the maximum obligation of Panhandle 
to deliver gas on any one day was increased from 90 mil¬ 
lion cubic feet to 125 million cubic feet, with no thought 
that such volumes would be taken in the summer for stor¬ 
age, but on the express representation of Consolidated that 
it would “require on its maximum day during the ensuing 
winter of 1940-1941 a maximum of one hundred twenty-five 
million (125,000,000) cubic feet of natural gas to meet the 
requirements of its customers.” 

The dissenting opinion of Commissioner Olds, to the 
effect that the contractual arrangements did not warrant 
Consolidated in taking gas from Panhandle for storage 
in the Austin Field, was based on the logical and sound 
construction of the contracts. Counsel for the Commis¬ 
sion’s Staff were of the same view, but their view was dis¬ 
regarded by the majority of the Commission. 
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The grounds upon which the Commission based its con¬ 
clusion are legally insufficient; that is to say:—the lack of 
language in the contracts squarely prohibiting the taking 
of gas for underground storage does not create an affirma¬ 
tive obligation upon Panhandle to supply gas for such 
purpose; the Commission’s findings in prior proceedings 
authorizing construction and operation of the pipe line 
from Detroit to the Austin Field are irrelevant and imma¬ 
terial, since the order in that case did not require Pan¬ 
handle to supply gas for the storage project; the quesiion 
of Consolidated’s right to take gas for storage w-as made 
a specific issue for the first time by the Commission’s order 
instituting these proceedings, and, in any event, the rule 
of res judicata does not apply; the Commission’s “belief” 
that, if Consolidated had owned underground storage facili¬ 
ties when the contracts were made, the use thereof would 
have been required is of no legal significance; Panhandle’s 
contracts with other companies taking gas for storage are 
not comparable to its contract with Consolidated because 
the latter is obligated to take only the volumes of gas 
required for the hourly and daily demands of the con¬ 
sumers at Detroit, whereas these other companies are re¬ 
quired to take delivery daily of a fixed volume of gas not 
related to the requirements of any particular community. 

Paragraph (B) cannot be sustained on non-contractual 
grounds. The requisite statutory findings supporting an 
exercise of authority under Section 7(a) of the Natural 
Gas Act are not present, nor did the Commission purport 
to act under that section. 

The case is not moot as to Paragraph (B) because the 
error of law inherent in it, unless corrected, will be the 
basis of future action by the Commission and may subject 
Panhandle to damage suits. 
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II 

Paragraphs (F) and (G) of the order of July 17, 1948 
requiring Panhandle to supply gas for distribution in the 
western Michigan cities cannot be sustained in the absence 
of essential statutory findings. It was undisputed that the 
supply of gas for such purpose would be a new service. 
The authority asserted by the Commission rests on Section 
7(a) of the Natural Gas Act. That section specifically 
provides that the Commission may not compel a natural- 
gas company to undertake a new service unless it finds 
that to do so would not impair its ability to render ade¬ 
quate service to its customers. The Commission failed to 
make this essential finding. The finding could not be made 
on the evidence presented at the hearing. 

III 

The Commission’s rejection of Panhandle’s supple¬ 
mental rate schedule establishing the classification and rate 
for the new service to Consolidated involving the sale of 
gas for storage and for distribution in the western Michi¬ 
gan cities is not authorized by any provision of the Natural 
Gas Act or the regulations of the Commission thereunder 
and is contrary to the provisions of Sections 4 and 5 of the 
Act. Its order of August 6, 1948 directing such rejection 
and prescribing a supplemental rate schedule was, in effect, 
a rate reduction order issued without a hearing and was, 
therefore, void. The supplemental rate schedule filed by 
Panhandle August 6, 1948 is binding on Consolidated and 
Panhandle until found, after a hearing, by the Commission 
to be unjust, unreasonable, unduly discriminatory or pref¬ 
erential.” 
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ARGUMENT 


POINT I 

It was error in law to hold that Panhandle was 
obligated, under its contract of August 31, 1935 with 
the Detroit City Gas Company, as amended, to supply 
natural gas for the Austin Field Storage Project. 

The Commission (Commissioner Olds dissenting) held 
that ‘‘under the language of the contract of August 31, 
1935, as amended, Consolidated is entitled to take gas from 
[Panhandle for purposes of underground storage and sub¬ 
sequent sale and distribution in the Detroit area” (Jt. App. 
54). We submit that this conclusion of the Commission 
was wrong as matter of law. 

This is a determination of law as to which the reviewing 
authority of the court is untrammeled. The rule that re¬ 
viewing courts will not substitute their judgment for that 
of the administrative agency in an area which Congress 
has entrusted to the agency does not apply. If the agency 
has misconceived the law, an order based on its erroneous 
conception of the law may not stand. 

Federal Communications Commission v. Pottsville 
Broadcasting Company, 309 U. S. 134, 145; 

Securities and Exchange Commission v. Chenery 
Corporation, et al., 318 U. S. 80, 94. 

The orders complained of here are based fundamentally 
on this error of law, into which a majority of the Commis¬ 
sion fell in spite of the fact that counsel for the Staff of 
the Commission correctly stated the law in their proposed 
findings and conclusions submitted at oral argument before 
the Commission on June 8, 1948 (Jt. App. 101, 111-115). 

Commissioner Olds, in his dissenting opinion (Jt. App. 
127-135), recognized the soundness of the findings and 
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conclusions on this issue submitted by counsel for the 
Commission’s Staff and pointed out the lack of any ra¬ 
tional basis for the conclusions on this point reached by 
the majority. 

We submit with confidence that the contract, as amended, 
did not entitle Consolidated to take gas for purposes of 
underground storage. It was a contract to sell and de¬ 
liver the natural gas requirements (up to a specified limit) 
of Detroit City Gas Company for distribution in the De¬ 
troit market. Panhandle’s obligation was to deliver natural 
gas 

“in accordance with the hourly and daily demands 
of the markets of Buyer.’’ 

These words plainly meant that the gas to be taken by 
the buyer was gas for distribution and sale promptly on 
delivery. The words cannot possibly be reconciled with 
any contention that gas was to be taken for underground 
storage and subsequent withdrawal to meet future require¬ 
ments. 

It is conceded in the Commission’s opinion that the 
buyer then had no underground storage and that no such 
project was in contemplation (Jt. App. 53). 

Further proof that the parties had no idea that the gas 
requirements of the buyer would include the taking of 
gas for storage in the summer months and for distribution 
of such stored gas in the winter is found in the Fourth 
Supplement, entered into in 1940. By that supplement, 
the ceiling on Consolidated’s requirements was lifted to 
125 million cubic feet a day. Consolidated made this 
representation: 

“According to its best judgment and upon esti¬ 
mates which it has made based on its experience in 
furnishing natural gas to its customers in and adja¬ 
cent to the City of Detroit, Michigan, Buyer will re¬ 
quire on its maximum day during the ensuing winter 
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of 1940-1941 a maximum of one hundred twenty-five 
million (125,000,000) cubic feet of natural gas to meet 
the requirements of its customers.” (Emphasis sup¬ 
plied; Jt App. 636). 

In other words, the reason given by Consolidated in 
getting the maximum raised from a lower level to 125 
million cubic feet a day was that the requirements of its 
customers on the coldest day of winter would reach 125 
million cubic feet,—a sure indication, we submit, that the 
buyer’s requirements under the contractual arrangements 
were conceived of as the daily requirements of the market 
in Detroit. 


Consideration of the grounds relied on in Opinion No. 
166 will demonstrate their legal insufficiency. The stated 
reasons are four: 

1. “There is no specific language either in the original 
or in any of the four supplemental contracts prohibiting 
underground storage of gas received by Consolidated from 
Panhandle thereunder for later distribution and sale to 
its customers or for its own use.” (Jt. App. 51). 

2. In certain prior proceedings before the Commission 
in which Consolidated was authorized to construct the 
Austin Field pipe line, the Commission made the follow¬ 
ing finding: 

“Michigan Consolidated’s gas supply is adequate to 
meet the requirements of the operations therein au¬ 
thorized and the services to be rendered by means of 
the proposed facilities.” 

and, since the only gas supply available to Consolidated 
at that time was from Panhandle, “such a finding would 
not have been made nor could it have been made if it 
were our view that storage of gas was not permissible 
under the terms of said rate schedule.” (Jt. App. 52-53). 
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3. At the time the original contract and the supple¬ 
mental contracts were made, “Consolidated had no under¬ 
ground storage and none was under contemplation,” but 
the Commission finds it “difficult to believe that had Con¬ 
solidated then owned underground facilities the use thereof 
would not have been required for the same purpose.” (Jt. 
App. 53). 

4. Panhandle has contracts with Ohio Fuel Gas Com¬ 
pany, The East Ohio Gas Company and Texas Gas Trans¬ 
mission Corporation, under which these companies receive 
natural gas which is placed in underground storage, al¬ 
though the contracts do not specifically provide for storage 
operations; hence, “to construe Panhandle’s Rate Sched¬ 
ule FPC No. 12 as prohibiting such operations would con¬ 
stitute discrimination against Consolidated.” (Jt. App. 
53-54). 

We will discuss these grounds, pointing out the fallacy 
of the underlying reasoning. 

1. The lack of prohibitory language in the contracts 
does not create an affirmative obligation. 

While it is true that there is no language in the con¬ 
tracts squarely prohibiting Consolidated from taking gas 
for its Austin Field Storage Project, this has no legal 
significance; the important fact is that nowhere in the 
contracts is there any language obligating Panhandle to 
supply gas for such project. On the contrary, the pro¬ 
visions of the contracts specifying the service to be ren¬ 
dered negative any such obligation. 

The only reference to storage facilities of any kind is 
the provision in Article XI, Paragraph 3 of the original 
contract which specifically required the operation by the 
buyer of “the storage holders which it now has,” not for 
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storage, but “each day so as to assist in leveling the peak 
demands/ ’ occasioned by the hourly variation in the re¬ 
quirements of the consumers at Detroit The capacity of 
the surface holders (45 million cubic feet, Jt. App 1232) 
was only one-half of a single day’s requirement under the 
contract. 

In the same paragraph is expressed the essence of the 
contract between the parties, namely, that “Seller agrees 
to deliver to Buyer natural gas in accordance with the 
hourly and daily demands of the markets of Buyer up to 
but not to exceed a maximum daily demand of 90,000,000 
cubic feet * # *” (supra, p. 7). (Emphasis supplied). 

The “markets of Buyer” are clearly established in the 
contract by representations of the “Buyer” and by agree¬ 
ment of the parties (supra, p. 6) as “the metropolitan 
area of Detroit, Michigan.” The Commission so found 
(Jt. App. 70). On no rational basis could the Austin 
Field Storage Project be regarded as a “market of 
Buyer.” 

Panhandle’s maximum obligation to supply gas on any 
one day was increased to 125,000,000 cubic feet by the 
last supplemental contract executed June 29, 1940 on the 
express representation of Consolidated that it would re¬ 
quire on its maximum day during the ensuing winter of 
1940-1941 one hundred twenty-five million (125,000,000) 
cubic feet of natural gas to meet the requirements of its 
customers (supra, p. 8). 

Under the contracts, Panhandle does not have the ob¬ 
ligation to supply all of the requirements at Detroit be¬ 
cause Detroit City Gas Company reserved the right, in 
the original contract, to keep in operation its plants for 
the manufacture of artificial gas in order to shave deliv¬ 
eries from Panhandle on peak days and to supply its re¬ 
quirements in excess of the volumes which Panhandle was 
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obligated to supply 5 (supra, p. 7). This is pertinent 
because, as pointed out by counsel for the Commission’s 
Staff in support of their proposed “Finding No. 3” (Jt. 
App. 114): 

“The volumes of gas which Michigan Consolidated 
proposes to take and store underground in Michigan 
are volumes which Michigan Consolidated estimates 
it will require to meet its winter requirements which 
are in excess of dailv deliveries of 125 million cubic 
feet from Panhandle. These volumes in excess of 125 
million cubic feet per day have heretofore been sup¬ 
plied by Michigan Consolidated from its manufactured 
gas facilities. Panhandle has never supplied any part 
of such excess volumes. If Panhandle is to be called 
upon to serve such requirements by providing volumes 
of gas during the summer time, then the volumes thus 
supplied by Panhandle are volumes to replace vol¬ 
umes which would otherwise be manufactured by 
Michigan Consolidated. Such requirements constitute 
a new obligation on the Panhandle system and an 
entirelv new service.’’ 

2. The Commission’s findings and order in the Austin 
Field Pipe Line case are irrelevant and immaterial. 

The Commission’s findings in the proceedings author¬ 
izing construction and operation of the Austin Field pipe 
line (Docket Nos. G-834, G-839 and G-918) are irrelevant 
and immaterial. 


Note 5: For instance, Exhibit 14 produced by witness Weigele 
shows that in the month of January, 1948, the gas requirements at 
Detroit were 5,414,000,000 cubic feet, of which Panhandle supplied 
3,941,000,000 cubic feet and Consolidated supplied, from its manu¬ 
factured gas facilities, 1,473,000,000 cubic feet; in February, 1948 
the requirements at Detroit were 4,835,000,000 cubic feet, of which 
Panhandle supplied 3,631,000,000 cubic feet and Consolidated sup¬ 
plied, from its manufactured gas facilities, 1,204,000,000 cubic feet 
(Jt App. 448). 
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Opinion No. 166 states (Jt. App. 53) that: 

“The question whether Consolidated is authorized 
under Panhandle’s Kate Schedule FPC No. 12, as 
supplemented, to store gas which it takes from Pan¬ 
handle, was raised in the proceeding in Docket No. 
G-834, et al.” 

Assuming arguendo that that question was raised, it 
certainly Was not decided in that case. There was no 
order construing Panhandle’s Kate Schedule FPC No. 
12 or requiring Panhandle to supply gas for the storage 
project. Indeed, the Commission does not claim that it 
decided the issue there. It relies upon an inference as 
to what “our view” must have been, an inference drawn 
from the finding in that case that: 

“Michigan Consolidated’s gas supply is adequate 
to meet the requirements of the operations therein 
authorized and the services to be rendered by means 
of the proposed facilities.” 

The Commission now states that “The only gas supply 
available to Consolidated at that time was from Pan¬ 
handle.” The Commission knew, however, that the line 
connecting the Austin Field with Detroit was part of a 
much larger project of Consolidated and its affiliate, Mich- 
igan-Wisconsin Pipe Line Company, to transport gas from 
Texas to Detroit. This project had been authorized by 
order of the Commission (sustained by this Court, Pan¬ 
handle Eastern Pipe Line Company v. Federal Power 
Commission, et al., ... App. D. C. ... ; 169 F (2d) 881), 
on its finding that there was an adequate supply of gas 
available from the reserves of Michigan-Wisconsin to 
justify the project. 

The provision of the order authorizing Consolidated to 
construct and operate facilities in the Austin Field, upon 
which the Commission also relies to support its inference, 
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appears to have been drawn having in mind a supply of 
gas from Michigan-Wisconsin Pipe Line Company. It 
provides (Jt. App. 52): 

1 ‘Construct, install and operate facilities in the Austin 
storage field for the storage therein and subsequent 
withdrawal of natural gas produced outside of the 
State of Michigan.” (Emphasis supplied.) 

We fail to see how this order or the finding quoted 
above, upon which the Commission relied, can have any 
relevance or materiality in construing Panhandle’s con¬ 
tracts with Consolidated. The rule of res judicata does 
not apply. 

Brown Lumber Co. v. L. & N. R. Co., 299 U. S. 
393, 397-399; 

Vom Baur—Federal Administrative Law, Vol. 1, 
Section 256. 

Certainly, the Commission did not regard the question 
whether Panhandle was obligated by those contracts to 
supply gas for the Austin Field Storage Project as fore¬ 
closed when it issued its order of March 23, 1948 insti¬ 
tuting this proceeding. The question was made a specific 
issue for determination in the proceeding by that order 
(supra, p. 3). 

3. The Commission’s “belief” that, if Consolidated had 
owned underground storage facilities when the con¬ 
tracts were made, the use thereof would have been 
required is of no legal significance. 

In resorting, for interpretation of the contracts, to its 
Jbelief that, if Consolidated had owned underground stor¬ 
age facilities when the contracts were made, the use thereof 
would have been required, the Commission departed from 
established principles of law applied in the construction 
of written contracts. 
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The rule with respect to surrounding circumstances re¬ 
quires that only such circumstances as existed at the time 
the written document was executed may be considered. 
WUliston on Contracts, 1936 Edition, Section 607, page 
1740. The contract may not be construed in the light of 
subsequent events. Scott v. United States, 79 U. S. 443, 
444; Davison v. Von Lingen, 113 U. S. 40, 50. 

State court decisions have likewise uniformly limited 
consideration of surrounding circumstances to those exist¬ 
ing at the time and place of the making of the contract. 
Exemplifying the state rule is the decision of the Michi¬ 
gan Supreme Court in Nelson v. Big Rapids Gas Company, 
299 Mich. 284, 298 ; 300 N. W. 89, 95, wherein the Court 
said: 

“To determine the intention of plaintiff and defendant 
it is necessary to examine their situation prior to and 
on May 20,1933, when this contract was made. Chang¬ 
ing circumstances and events subsequent to the execu¬ 
tion of the contract are not controlling factors in de¬ 
termining such intention.’’ 

The Commission cannot, under the guise of interpreta¬ 
tion, write a new contract for the parties. Williston on 
Contracts, 1936 Edition, Section 620, p. 1788; Wm. J. Lemp 
Brewing Co. v. Ems Brewing Co., 164 F(2d) 290, 292- 
293 (C. C. A. 7). The Commission cannot import into the 
contract words which would make the contract materially 
different in a vital part from what it is. Harrison v. 
Fortlage, 161 U. S. 57, 63. 

The essential facts pertaining to the Austin Field Stor¬ 
age Project {supra, pp. 9-10), particularly its magni¬ 
tude and its inception in plans for bringing gas from 
Texas to Michigan through the Michigan-Wisconsin Pipe 
Line Company, demonstrate the unreality of a finding that 
Panhandle bound itself by its contracts with Consolidated 
to supply gas for such project by reason of a provision in 
the contract of 1935 requiring the use by Consolidated of 




24 


surface holders then in existence, having an insignificant 
storage capacity, “to assist in leveling the peak demands 
for natural gas to be delivered by Seller/’ 

The Commission concedes that, at the time the original 
contract was made (August 31, 1935) and when the last 
of the supplemental contracts was made (five years later), 
“Consolidated had no underground storage and none was 
under contemplation’’ (Jt. App. 53). The witness for Con¬ 
solidated testified that the Austin Field was purchased in 
1940, but that plans for developing it for storage were 
held in abeyance during the war; that the storage program 
was started “some time in 1945 in connection with the 
Michigan-Wisconsin Pipe Line Company” (Jt. App. 1212); 
that “This Panhandle storage program is a temporary 
arrangement for two summers” (Jt. App. 1224). 

In the face of these undisputed facts, how can reason¬ 
able men find that it was the intent of the parties to the 
contracts under consideration here to impose on Panhandle 
the obligation of supplying the tremendous volumes of gas 
required for this Austin Field Storage Project? 

4. Panhandle’s contracts with other companies permit¬ 
ting the use of gas for storage are not comparable to 
its contract with Consolidated. If discrimination is 
found, the remedy does not lie in an erroneous con¬ 
struction of the contract with Consolidated. 

Panhandle’s contracts with Ohio Fuel Gas "Company, 
The East Ohio Gas Company and Texas Gas Transmission 
Corporation (formerly Kentucky Natural Gas Corpora¬ 
tion) are not comparable to its contract with Consolidated. 
Those companies contracted for a class of service entirely 
different from that for which Consolidated contracted. The 
principal distinction is that Consolidated contracted for 
deliveries of gas in accordance with the hourly and daily 
demands of the consumers at Detroit; whereas, each of 
these other companies contracted for the daily delivery 
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of a fixed volume of gas not related to the requirements 
of any particular community (Jt. App. 713; 917; 811). 
By reason of this difference in class of service, Panhandle 
controlled its deliveries to these other companies, but 
could not exercise any physical control over deliveries to 
Consolidated, such control being exercised by the latter 
(Jt. App. 1243, 1244). 

The contracts with these other companies make no refer¬ 
ence to use of the gas for storage or for any other purpose 
because Panhandle is obligated to deliver, and the buyer 
is obligated to take, a specified volume of gas. Not so with 
Consolidated. Its contract obligated “Seller” to supply, 
and “Buyer” to take, each day only whatever the demands 
of consumers at Detroit on that day required. The mini¬ 
mum which Consolidated must take is an annual volume 
of approximately 21,125,000,000 cubic feet (Jt. App. 588, 
631), which represents an average daily delivery of 
60,000,000 cubic feet. It reflects the judgment of the con¬ 
tracting parties as to the expected pattern of summer ser¬ 
vice in view of the anticipated winter peak day requiring 
delivery of 125,000,000 cubic feet. 

Exhibit 12 (Jt. App. 433-438) shows the actual pattern 
of service at Detroit. As pointed out by Commissioner Olds 
in his dissenting opinion (Jt. App. 133): 

“In the second place, the Commission by formal 
order authorizing the Michigan-Wisconsin pipe line, 
upheld by the U. S. Circuit Court of Appeals for the 
District of Columbia, has recognized Panhandle’s pat¬ 
tern of service to Consolidated as involving daily takes 
ranging from approximately 65,000 Mcf in the summer 
to 125,000 Mcf in the winter and totalling some 
32,000,000 Mcf per year. This is the measure of the 
share of the Detroit market to which the Commission 
has held Panhandle to be entitled under its certificates 
of convenience and necessity. Yet, my fellow Commis¬ 
sioners have now found that the rate Schedule, without 
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amendment, permits Consolidated, in connection with 
its storage program, to require Panhandle to deliver 
annually to the Detroit market as much as 40 per cent 
more gas than was previously established as Pan¬ 
handle's pattern of service under the same rate 
schedule." 

But, assuming arguendo that the Commission could find 
discrimination against Consolidated in its contract as com¬ 
pared with those of the other three companies, the remedy 
does not lie in an erroneous construction of the contract. 
The Commission’s authority to deal with discrimination 
and preferences is derived from Section 5 of the Natural 
Gas Act and it must follow the procedure prescribed there. 
Brown Lumber Co. v. L. & N. R. Co., 299 U. S. 393, 400. 

Counsel for the Commission’s Staff charted the proper 
course for the Commission to pursue in their proposed 
Findings Nos. 5, 6 and 9 (Jt. App. 102-103, 115, 116-118). 


It may be urged upon the Court that, although the Com¬ 
mission erred in its construction of Panhandle’s contracts 
with Consolidated, Paragraph (B) of its order of July 17, 
1948 may still be sustained as an exercise of the Com¬ 
mission’s powers under Section 7(a) of the Natural Gas 
Act. The plain answer to this contention is that the Com¬ 
mission did not purport to exercise its powers under Sec¬ 
tion 7(a) of the Act in drafting Paragraph (B) of its order. 
Mississippi River Fuel Corp. v. Federal Power Commis¬ 
sion, 82 App. D. C. 208, 224; 163 F(2d) 433, 449. Further¬ 
more, the Commission did not weigh the evidence to deter¬ 
mine whether Panhandle could supply gas for the Austin 
Field Storage Project without impairing its ability to 
render adequate service to its customers; it did not make 
the essential finding in this regard required by Section 
7(a) of the Act. The Court will not, in the absence of 
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administrative action, weigh this evidence and make this 
finding. Colorado-Wyoming Gas Co. v. Federal Power 
Commission, 324 U. S. 626, 634. 


It may also be urged that the case is moot as to Para¬ 
graph (B) because it was effective only until October 31, 
1948. The appeal from Paragraph (B) of the order of 
July 17, 1948 is not moot. Panhandle’s rights continue to 
be adversely affected by Paragraph (B), and effective 
relief can be granted by review of the order by this Court. 

The allocation of gas provided for by Paragraph (B) 
was based on the Commission’s finding that Consolidated, 
under its contract with Panhandle, was entitled to take 
gas from Panhandle for storage in the Austin Field. This 
construction of the contract, if erroneous, enlarged Pan¬ 
handle’s obligation to deliver gas to Consolidated to 
include gas for storage. On the basis of this new obliga¬ 
tion Panhandle is subject to possible damage suits for 
breach of contract not only for the duration of the order, 
but also for the life of the contract which does not expire 
until December 31, 1951. Further, this construction of the 
contract will be relied on by the Commission in issuing 
other short-term orders in future allocation proceedings. 

Under similar circumstances, the Supreme Court, in 
Southern Pacific Terminal Co. v. Interstate Commerce » 
Commission , 219 U. S. 498, 515, refused to dismiss as moot 
an appeal involving an order of the Interstate Commerce 
Commission which had expired. The court said: 

“In the case at bar the order of the Commission 
may to some extent (the exact extent it is unnecessary 
to define) be the basis of further proceedings. But 
there is a broader consideration. The questions in¬ 
volved in the orders of the Interstate Commerce Com¬ 
mission are usually continuing (as are manifestly 
those in the case at bar) and their considerations 
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ought not to be, as they might be, defeated, by short 
term orders, capable of repetition, yet evading 
review, * • V’ 

See also: 

Southern Pacific Co. v. Interstate Cam. Com., 219 
U. S. 433, 452; 

McGrain v. Daugherty, 273 U. S. 135, 180-182; 
Leonard v. Earle, 279 U. S. 392, 398; 

Gay Union Cory. v. Wallace, 71 App. D. C. 382, 
385; 112 F(2d) 192, 195; Cert. Den. 310 U. S. 
647; 

Interstate Com. Com. v. Hoboken R. Co., 320 U. S. 
368, 376. 


POINT II 

Paragraphs (F) and (G) of the order of July 17, 
1948, requiring Panhandle to supply gas to the western 
Michigan cities as a new service, cannot be sustained. 
The Commission did not find and could not find that 
the new service so required would not impair Pan¬ 
handle’s ability to render adequate service to its cus¬ 
tomers. 

Paragraphs (F) and (G) of the order issued July 17, 
1948, in effect, require Panhandle to supply gas for the 
western Michigan cities. 

The Commission conceded that there was no basis in 
contract for the demands of these cities. In Opinion No. 
166 the Commission said: 

“it seems clear that the contract contemplated that 
Panhandle would supply thereunder the demands upon 
the buyer’s distribution system in and adjacent to the 
city of Detroit, Michigan, only” (Jt. App. 70). 
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The sole basis for the authority asserted by the Com¬ 
mission to require Panhandle to sell gas to Consolidated 
for distribution and resale in the western Michigan cities 
is found in Section 7(a) of the Natural Gas Act. This 
section authorizes the Commission to direct a natural-gas 
company 

“to establish physical connection of its transportation 
facilities with the facilities of, and sell natural gas to, 
any person or municipality engaged or legally author¬ 
ized to engage in the local distribution of natural or 
artificial gas to the public * * *: provided, That the 
Commission shall have no authority • • * to compel 
such natural-gas company to establish physical con¬ 
nection or sell natural gas when to do so would impair 
its ability to render adequate service to its customers 
(Emphasis supplied.) 

We search Opinion No. 166 in vain for any semblance of 
the statutory finding requisite to support Paragraphs (F) 
and (G) of the Commission’s order of July 17,1948. There 
is no finding that sale and delivery of natural gas to Con¬ 
solidated for distribution and resale in the western Michi¬ 
gan cities would not “impair its ability to render adequate 
service to its customers.” Counsel for the Commission’s 
Staff concluded that this necessary statutory finding could 
not be made on the evidence presented at the hearing and 
so stated in their proposed findings and conclusions (Pro¬ 
posed Findings Nos. 18 and 19, Jt. App. 106-107). 

The failure of the Commission to support Paragraphs 
(F) and (G) of its order dated July 17, 1948 with the 
requisite essential statutory findings constitutes a fatal 
defect in those paragraphs of the order. 

Mahler v. Eby, 264 U. S. 32, 44-45; 

Wichita R. R. & Light Co. v. Public Utilities Com¬ 
mission, 260 U. S. 48, 59; 

United States v. Carolina Freight Carriers Corp., 
315 U. S. 475, 489. 
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POINT III 

The Commission’s order rejecting Panhandle’s sup¬ 
plement to its Rate Schedule FPC No. 12 filed August 
6, 1948 and prescribing the terms of Supplement No. 
12 thereto is not authorized by any provision of the 
Natural Gas Act; is contrary to the provisions of Sec¬ 
tions 4 and 5 thereof and amounts to a denial of due 
process. 

Panhandle’s objections to the Commission’s order issued 
August 6, 1948 are set forth in its application to the Com¬ 
mission for rehearing (Jt. App. 147) and in its petition 
for review’ in this cause (Jt. App. 13-14). In substance, 
they raise two questions of law’: 

1. Could the Commission lawfully reject summarily 
the supplement filed by Panhandle August 6, 1948? 

2. Could the Commission lawfully incorporate, as a 
part of Panhandle’s Rate Schedule FPC No. 12, the 
terms prescribed in its order of August 6, 1948? 

1. The Commission could not lawfully reject summarily 
the supplement filed by Panhandle August 6, 1948. 

The Commission’s summary rejection of Panhandle’s 
schedule fixing rates for gas supplied to Consolidated for 
storage and for distribution in areas other than Detroit 
amounted, in effect, to a rate reduction order issued with¬ 
out a hearing. The price to be charged by Panhandle for 
gas to be supplied for storage and for the western Michi¬ 
gan cities was not an issue in the proceedings in which 
Opinion No. 166 and the order of July 17, 1948 were 
entered. The question was first presented by Panhandle’s 
supplement filed August 6,1948, w’hich was rejected. 

The Commission’s only reason for its rejection was that 
1 ‘ the proposed supplement includes provisions additional 
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to those required by Paragraph (F) ” (Jt. App. 75-76). 
Paragraph (F) did not prohibit the inclusion of provisions 
additional to those required. 

The additional provisions, as explained in Panhandle’s 
letter of August 4, 1948 submitting the supplement for 
filing (Jt. App. 136-138), made no change in the rates for 
gas delivered to Consolidated to supply the day-to-day 
requirements of Detroit and made available gas for its 
storage operations and the western Michigan cities at the 
same rates upon which Panhandle delivers gas to its other 
customers for underground storage. 

Such additional provisions are plainly reasonable and 
non-discriminatory. They -were necessary in order to pro¬ 
tect Panhandle in the revenues which it was entitled to 
receive under its rates filed in compliance with the Com¬ 
mission’s rate reduction order of September 23, 1942 (3 
FPC 273, 295; sustained April 2, 1945 in Panhandle 
Eastern Pipe Line Company, et al. v. Federal Power Com¬ 
mission, et al., 324 U. S. 635) and permitted to take effect 
by the Commission’s order of November 2, 1945 (4 FPC 
1093). 

Those rates were filed on the basis of Panhandle’s pat¬ 
tern of service to its various customers as of October 1, 
1945. Panhandle’s pattern of service at Detroit as of 
October 1, 1945 is graphically shown by Exhibit 12 (Jt. 
App. 436) as explained by witness Ballard (Jt. App. 1240- 
1242). The Commission found in Opinion No. 166 (Jt. 
App. 56): 

“the record here before us shows, that Consolidated’s 
then daily takes from Panhandle at Detroit during 
the summer months were substantially below the con¬ 
tract maximum of 125,000 Mcf. For instance, during 
August 1945, the maximum amount taken on any one 
day was 67,000 Mcf and during July 1945, 72,000 Mcf. 
In fact there were only nine days throughout the 
period from April to October 1945, inclusive, on which 
Michigan Consolidated took in excess of 100,000 Mcf.” 
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It is readily demonstrated that the change in that pattern 
of service resulting from pennitting Consolidated to take 
gas for its Austin Field Storage Project and for distribu¬ 
tion and resale throughout its system, necessarily, would 
substantially decrease Panhandle’s revenues from the sale 
of gas at Detroit unless deliveries of gas for storage and 
the western Michigan cities were separated for billing pur¬ 
poses from deliveries for current requirements at Detroit 
(as provided in the supplement which was rejected). 

The rate to Consolidated made effective by the Com¬ 
mission’s order of November 2, 1945 {supra, p. 31) was 
incorporated in Supplement No. 5 to Panhandle’s Rate 
Schedule FPC No. 12 (Jt. App. 638, 640). It was a two- 
part rate. The exact provisions are as follows: 

“Rate 

(a) For all gas delivered hereunder, each month, 
in Indiana, Ohio and Michigan: 

for that number of therms herein defined as ‘base 
load’ one and eighty-five hundredths (1.85) cents per 
therm. 

for that number of therms in excess of ‘base load’ 
two and six-tenths (2.6) cents per therm. 

(b) Determination of ‘base load’ for each billing 
month. 

(1) The ‘daily base load’ applicable to each 
period of twelve (12) billing months shall be the 
average number of therms delivered per day during 
the four (4) consecutive months of June to Sep¬ 
tember, both inclusive, immediately preceding such 
period. Provided, however, if the Company, due to 
its inability or on its own initiative, fails to make 
delivery* of normal requirements or agreed amounts, 
such curtailed deliveries and the days on which made 
shall be excluded in the determination of ‘daily base 
load.’ 
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(2) The daily base load shall be determined once 
each year as soon after October 1st as practicable, 
and the daily base load so determined shall be effec¬ 
tive for the immediately succeeding twelve (12) 
months’ period, beginning with the October billing 
month. 

(3) The ‘base load’ shall be the daily babe load 
multiplied by the number of days in the billing 
month or shall be the total number of therms deliv¬ 
ered, whichever is less. ,, 

By reason of the two-part form of rate, deliveries of 
125,000,000 cubic feet every day throughout the summer 
months would mean that for all of the gas supplied at 
Detroit Panhandle would receive only 1.85^ per therm, 
whereas prior to the taking of Panhandle gas for the 
Austin Field Storage Project and the western Michigan 
cities, the average daily summer delivery was considerably 
less than 125,000,000 cubic feet and, consequently, Pan¬ 
handle received for a substantial part of the gas delivered 
at Detroit in the winter months 2.6^ per therm. 

Only by separating the billing for gas supplied for 
storage and the western Michigan cities from the billing 
for the gas required for the current demands of Detroit 
(as provided in the supplement which was rejected) could 
Panhandle be protected from a substantial decrease in its 
revenues. 

The statutory provisions with respect to the filing of rate 
schedules are set forth in Section 4 of the Natural Gas Act. 

Section 4(c) requires every natural-gas company to file 
with the Commission schedules showing all rates and 
charges for any transportation or sale subject to the juris¬ 
diction of the Commission. 

Section 4(d) provides that, unless the Commission other¬ 
wise orders, no change shall be made by any natural-gas 
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company in any such rate, charge, classification or service 
or in any rule, regulation or contract relating thereto 
except after thirty days’ notice to the Commission and to 
the public, which is to be given by filing with the Com¬ 
mission and keeping open for public inspection new sched¬ 
ules stating plainly the change or changes to be made in 
the schedule or schedules then in force and the time when 
the change or changes will go into effect. It is also pro¬ 
vided that the Commission, for good cause shown, may, 
by order, specify the time when such changes may take 
effect without requiring the thirty days’ notice. 

Section 4(e) authorizes the Commission “whenever any 
such new schedule is filed” to enter upon a hearing “con¬ 
cerning the lawfulness of such rate, charge, classification 
or service” and, pending such hearing, to “suspend the 
operation of such schedule and defer the use of such rate, 
charge, classification or service, but not for a longer period 
than five months beyond the time when it would otherwise 
go into effect.” 

The provision for suspension under Section 4(e) relates 
back to the “change or changes” in existing rate schedules 
already on file with the Commission and does not apply 
to a rate schedule covering a new service. The Commis¬ 
sion’s regulations under the Natural Gas Act (18 C. F. R. 
154.3), dealing with the filing of rate schedules, recognize 
the distinction between “newly established rates, charges, 
etc.” and “changes in filed rates, charges, etc.” 

The regulations provide (18 C. F. R., Sections 03.28(f), 
03.77) that 

“during suspension the prior existing rate schedule 
continues in effect and should not be changed during 
suspension.” 

The regulations also provide (18 C. F. R., Sections 
03.28(d), 03.77) that 

“An initial rate schedule cannot be suspended.” 
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We submit that the supplement which Panhandle filed 
with the Commission August 6, 1948 was an “ initial rate 
schedule” covering a new service not theretofore rendered, 
namely, the supplying of gas to Consolidated for its Austin 
Field Storage Project and for distribution and resale in 
areas other than the metropolitan area of Detroit, and 
could not be suspended, as such suspension would leave 
the new service without any applicable filed rate schedule. 

Whether the supplement, however, was an “initial rate 
schedule” or a “change” in a filed rate schedule, there 
was no authority in the Act for the Commission’s order 
summarily rejecting it. The Commission’s General Rules 
and Regulations make no provision whatever for summary 
rejection of a rate schedule or a supplement thereto sub¬ 
mitted for filing. 

On the contrary, they implicitly recognize that, under 
Section 4 of the Natural Gas Act, the Commission must 
accept rate schedules submitted for filing. In this respect, 
it is provided “the acceptance for filing by the Commis¬ 
sion of any rate schedule, or supplement thereto, is not 
to be considered as approval of the reasonableness of any 
such rate schedule or any part thereof” (18 C. F. R., 
Section 154.3(e)). 

Where the Commission has reason to believe that a rate 
schedule, or supplement thereto, submitted for filing is 
unreasonable or otherwise unlawful, its proper course, 
prescribed by the Act and by the Commission’s regulations 
is to enter upon a hearing concerning its lawfulness. If the 
document is an initial rate schedule, the Commission may 
proceed under the provisions of Section 5(a) of the Act; 
if it is a change in an existing rate schedule, the Com¬ 
mission may proceed under the provisions of Section 4(e) 
of the Act. 

In this case the Commission did neither. We submit that, 
the supplement having been filed with the Commission and 
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not having been suspended under Section 4(e) of the Act 
nor found after a hearing to be “unjust, unreasonable, 
unduly discriminatory or preferential” by the Commission, 
has been, since its effective date, binding on Consolidated 
and Panhandle. Hope Natural Gas Co. v. Federal Power 
Commission, 134 F. (2d) 287, 310-311 (C. C. A. 4); rev’d 
on other grounds 320 U. S. 591. 

Sections 4(c), 4(d), 4(e) and 5(a) of the Natural Gas 
Act are modeled upon provisions of the Interstate Com¬ 
merce Act, as amended, relating to the filing, changing, 
suspension and fixing of rates. (Title 49 U. S. C., Sections 
6(1), 6(3), 15(7) and 15(1) respectively.) 

In cases arising under the Interstate Commerce Act, it 
has been established that the carrier retains the primary 
right to initiate rates and that the Interstate Commerce 
Commission may set aside rates fixed by the carrier only 
after a hearing and upon a finding that they are unjust 
or unreasonable. 

I. C. C. v. L. & N. R. R. Co., 227 U. S. 88, 92; 

Skinner & Eddy Corp. v. U. S., 249 U. S. 557, 564; 

U. S. v. III. Central R. R., 263 U. S. 515, 522. 

2. The Commission could not lawfully incorporate as 
part of Panhandle's Rate Schedule FPC No. 12 the 
terms prescribed in its order of August 6, 1948. 

The authority of the Commission to fix, by order, the 
terms upon which a natural-gas company must sell and 
deliver natural gas for resale is derived from Section 5(a) 
of the Act. This authority may be exercised only “after 
a hearing” and upon a finding supported by evidence 
received at such hearing that the “rate, charge or classi¬ 
fication demanded, observed, charged, or collected by any 
natural gas company, etc.” is “unjust, unreasonable, un¬ 
duly discriminatory or preferential.” 
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At the time that the Commission entered its order of 
August 6, 1948, fixing the terms of Supplement No. 12 to 
Panhandle’s Rate Schedule FPC No. 12, the Commission 
had before it the supplement submitted by Panhandle 
with its letter of August 4, 1948 and “filed” with the 
Commission on August 6, 1948. This supplement set forth 
the rate and classification demanded for the new service 
to be rendered to Consolidated. 

The Commission, therefore, could not fix different terms 
by order until after it had held a hearing required by 
Section 5(a) of the Act on the rate and classification de¬ 
manded by Panhandle and had found the same to be 
“unjust, unreasonable, unduly discriminatory or prefer¬ 
ential.” 

Pan American Airways v. Civil Aeronautics 
Board, App. D. C. , 171 F(2d) 139,143. 

Furthermore, the terms prescribed by the order of 
August 6, 1948 as Supplement No. 12 to Panhandle’s Rate 
Schedule FPC No. 12 are identical with the require¬ 
ments of Paragraph (F) of the order of July 17, 1948. 
Since Paragraph (F) cannot be sustained, as demonstrated 
under Point II hereof, {supra, pp. 28-29), the order of 
August 6, 1948 must fall with it. 


For all of the reasons set forth in this Point III, we 
submit that the Commission’s order of August 6, 1948, 
issued without a hearing on the rate and classification 
demanded by Panhandle for the new service, amounted to 
a taking of Panhandle’s property without due process of 
law. 
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CONCLUSION 

We respectfully submit that, by reason of congenital 
defects, demonstrated in the aforegoing argument, Para¬ 
graphs (B), (F) and (G) of the Commission’s order issued 
July 17, 194S and its order issued August 6, 1948 are 
invalid and should be set aside; the rulings of law prayed 
in Panhandle’s petition for review should be made; and 
the case remanded to the Commission for further pro¬ 
ceedings in accordance with such rulings. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 


No. 10,060 

MICHIGAN CONSOLIDATED GAS COMPANY, 
a corporation, Petitioner , 

v. 

FEDERAL POWER COMMISSION, Respondent. 

On Petition to Review Orders and Opinions of the Federal 

Power Commission. 


BRIEF FOR PETITIONER. 


JURISDICTIONAL STATEMENT. 

Petitioner, Michigan Consolidated Gas Company, pursu¬ 
ant to Section 19 of the Natural Gas Act of June 21, 1938, 
c. 556 (52 Stat. 821), U. S. C., Title 15, §717r, seeks to re¬ 
view and set aside the following orders and opinions of the 
Federal Power Commission: 

Paragraphs (A), (B) and (C) of an order dated 
July 17, 1948 and the accompanying Opinion No. 166 
(Joint App., Vol. I, pp. 243-5 and pp. 191-233 ). 1 

i Hereinafter the Joint Appendix will be referred to as “App.” with the 
volume shown by Roman numerals followed by the page number in Arabic 
numerals, e. g., App. I. 243-5, 191-233. 
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Order of July 22, 1948 and order of July 23, 1948 
(App. I, 255-6, 257-8). 

Opinion No. 166-A issued August 25, 1948 (App. I, 
259-262). 

With respect to the above-mentioned provisions of the 
order of July 17,1948 and Opinion No. 166, and with respect 
to the orders of July 22,1948 and July 23, 1948, Petitioner 
filed, on August 16,1948, an application for rehearing (App. 
II, 345-362). The Commission took no action on such appli¬ 
cation which, by operation of Section 19(a) of the Act, was 
automatically denied at the expiration of thirty days. 

With respect to the above-mentioned Opinion No. 166-A, 
Petitioner filed a further application for rehearing on Sep¬ 
tember 13, 1948 (App. II, 374-391), which application the 
Commission denied by order of October 12, 1948 (App. 
I, 263-4). 

The instant petition for review was filed on November 12, 
1948, within the sixty-day period provided in Section 19 of 
the Act (App. 1,157-264). 

STATEMENT OF CASE. 

I. 

Briefly stated, by Opinion No. 166 and Paragraphs (A), 
(B), and (C) of the order of July 17,1948, the Commission 
expropriated, retroactively to May 15, 1948, a substantial 
portion of the natural gas supply of 125 million cubic feet 
per day which Petitioner for many years had been receiving 
at Detroit from Panhandle Eastern Pipe Line Company 
(herenafter termed “Panhandle”). The Commission took 
such gas from Petitioner in order to increase Panhandle’s 
existing deliveries to two of its other customers on the east¬ 
ern end of its pipeline, namely, Ohio Fuel Gas Company and 
Michigan Gas Storage Company (hereinafter termed “Ohio 
Fuel” and “Storage Company”). 
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The orders of July 22 and 23,1948 were adopted ex parte 
and made effective supplemental rate schedules filed by 
Panhandle in purported compliance with the above-men¬ 
tioned provisions of the July 17,1948 order. 

Opinion No. 166-A was issued ex parte on August 25, 
1948. In said opinion, the Commission stated that it had 
been informed by letter from Panhandle that Petitioner 
was asserting its contractual right to have Panhandle reim¬ 
burse it for costs incurred in manufacturing gas to make up 
for the deficit in Panhandle’s deliveries of natural gas; and 
by said opinion the Commission undertook to determine, 
without any notice or opportunity for hearing to Petitioner, 
that the assertion of such claim by Petitioner constituted a 
violation of the above-mentioned orders and of the Natural 
Gas Act (App. I, 260-261). 

In its application for rehearing with respect to said 
Opinion No. 166-A, Petitioner pointed out, inter alia, that 
there had been no suggestion in any of the orders or in the 
hearing that Panhandle’s obligation to reimburse Peti¬ 
tioner for the costs of manufacturing gas would be affected 
in any way, and that, in any event, the Commission could not 
properly order Petitioner not to assert what it believed to 
be a valid contractual claim against Panhandle for liqui¬ 
dated damages (App. II, 374). 

By order of October 12, 1948, the Commission denied 
such application for rehearing on the ground that the appli¬ 
cation did not raise “any new issue” and related “wholly 
to matters which were considered and determined by the 
Commission prior to and upon the issuance of its Opinion 
No. 166 on July 17,1948” (App. I, 264). 

II. 

Petitioner is a corporation organized and existing under 
the laws of the State of Michigan with its principal office in 
the City of Detroit, Michigan. It is engaged as a public 
utility corporation in the production, distribution and sale 
of natural gas to consumers within the State of Michigan 
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under regulation of the Michigan Public Service Commis¬ 
sion. The major part of Petitioner’s business is conducted 
in two areas knowm as the Western District, comprising the 
cities of Grand Rapids, Muskegon, Big Rapids, Mount 
Pleasant and Greenville-Belding, and the Detroit District, 
which includes the City of Detroit and environs. Petitioner 
has obtained its supply of natural gas for the Western 
District from Michigan gas fields in and adjacent to that 
District. Petitioner obtains its supply of natural gas for 
the Detroit District from Panhandle under a contract dated 
August 31,19-35, as amended. 

Panhandle is a corporation organized and existing under 
the laws of the State of Delaware. It owns and operates a 
natural gas pipeline through which natural gas is trans¬ 
ported from Texas, Oklahoma and Kansas to Michigan and 
intervening states and is thus a “natural-gas company” 
under the Natural Gas Act engaged in the transportation 
and sale of natural gas for resale in interstate commerce. 

The capacity of the eastern end of Panhandle’s pipeline, 
with which w*e are here concerned, is largely determined by 
the capacity of its so-called “Edgerton” compressor station 
located near the Indiana-Michigan state line (App. I, 206). 
Panhandle’s contractual obligations to its customers east 
of its Edgerton station include the delivery of 125 million 
cubic feet per day to Petitioner at Detroit; 50 million cubic 
feet per day to East Ohio Gas Company (hereinafter 
termed “East Ohio”) for the Cleveland area; 5 million 
cubic feet per day to Ohio Fuel for the Toledo area; 100 
million cubic feet per day (during the summer months) to 
Storage Company in central Michigan; and a total of 10 mil¬ 
lion cubic feet per day to several smaller companies. 

Panhandle’s contract with Petitioner was dated August 
31, 1935, and originally covered a supply of 90 million 
cubic feet per day (App. II, 507, 511-512). By an amend¬ 
ment to the contract. Panhandle obligated itself to supply 
125 million cubic feet per day to Petitioner beginning in 
1940 (App. II, 519)—which was prior to the time Panhan- 
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die assumed any obligation to serve East Ohio, Ohio 
Fuel and Storage Company (App. Ill, 915, 710, and 1023). 
Panhandle’s contract with Petitioner also contained an im¬ 
portant liquidated damage provision, under which Panhan¬ 
dle agreed to reimburse Petitioner for the cost of manu¬ 
facturing gas to make up any deficiency in Panhandle’s 
deliveries of natural gas, as follows (App. II, 514): 

“4. If Seller [Panhandle] shall at any time fail to 
deliver gas in volumes and/or at such pressures as 
Buyer [Petitioner] may require up to the limits other¬ 
wise herein provided, Seller shall, unless relieved by 
the terms of Article XV hereof 1 , reimburse and indem¬ 
nify Buyer for any expenses, loss or damage which it 
may sustain by reason of such failure, including the 
expense of putting into operation any gas manufactur¬ 
ing equipment, and/or obtaining manufactured gas or 
natural gas to remedy such deficiency.” 

m. 

Prior to May 12, 1948, there was no physical connection 
between Petitioner’s Detroit District and its Western Dis¬ 
trict. On that date Petitioner completed the construction of 
and placed into operation a 140-mile pipeline extending 
from Detroit to Petitioner’s Austin Storage Field in West¬ 
ern Michigan. The construction and operation of this line 
had been authorized by a certificate of public convenience 
and necessity which the Commission issued (on November 
14, 1947) to enable Petitioner to store in Austin Field dur¬ 
ing the summer months the portion of Panhandle’s deliv¬ 
eries of 125 million cubic feet per day which was in excess 
of the firm requirements of Petitioner’s Detroit District, so 
that the gas thus stored could be used during the winter to 
meet the firm requirements in excess of the supply obtained 
from Panhandle (App. II, 559-573). 

This arrangement thus did not involve any increase in 
the daily maximum of 125 million cubic feet for which pipe- 

1 Article XV of the contract thus referred to contains the usual force 
majeure provision (App. II, 512). 


v 
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line capacity of Panhandle has been installed, utilized and 
paid for by Petitioner on a firm basis since 1940. The Com¬ 
mission ’s authorization of this storage program accordingly 
was not in any way contingent upon Panhandle’s construc¬ 
tion of certain additional facilities which the Commission 
had authorized (on November 30, 1946, 5 F. P. C. 949) for 
the purpose of increasing the capacity of Panhandle’s pipe¬ 
line. 

However, Panhandle’s failure to install such additional 
facilities did have a distinct effect upon another storage 
program, namely, that of Storage Company. Under an 
arrangement which Panhandle made with Storage Company 
in 1946, Panhandle agreed to increase its pipeline capacity 
as above stated and further agreed, inter alia, to deliver to 
Storage Company an average of 100 million cubic feet per 
day during the summer months (App. Ill, 1025,1027,1034-5, 
1085). Since Panhandle’s system did not have sufficient 
capacity to deliver such amounts unless and until it had 
installed the authorized additions to its pipeline, Panhandle, 
prior to the entry of the Commission’s orders here com¬ 
plained of, delivered to Storage Company whatever volumes 
were available after making deliveries to its other custo¬ 
mers, including 125 million cubic feet per day to Petitioner 
(App. I, 219). 

IV. 

The instant proceedings before the Commission were 
initiated by an order of “Inquiry and Investigation” issued 
March 23, 1948—the issues being thereafter defined by a 
subsequent order of May 12, 1948 after the hearings had 
been in continuous session for approximately a month (App. 
II, 280, 331). Oral argument was had before the Commis¬ 
sion en banc , and the Commission then issued its Opinion 
No. 166 and order of July 17, 1948, here under review. 

Briefly stated, the Commission by said opinion determined 
that both Petitioner and Storage Company had firm con¬ 
tracts entitling them to receive 125 million and 100 million 
cubic feet of natural gas per day, respectively, from Pan- 
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handle (App. I, 210, 215). Additionally, it determined that 
Ohio Fuel should receive 15 million cubic feet of natural gas 
per day at its Maumee, Ohio, delivery point (which is east 
of Panhandle’s Edgerton station) instead of only 5 million 
cubic feet per day, as provided in Ohio Fuel’s contract with 
Panhandle (App. 1,199-200). 

In addition to the foregoing requirements totalling 240 
million cubic feet per day, the Commission noted that Pan¬ 
handle was obligated to deliver 50 million cubic feet to East 
Ohio and 10 million cubic feet to other smaller companies. 
This made a total of 300 million cubic feet for all customers 
east of Panhandle’s Edgerton station, which was 30 million 
cubic feet in excess of the capacity of that station, as testi¬ 
fied to by Panhandle’s engineering witness (App. II, 393). 

With respect to the capacity of the Edgerton station, the 
Commission expressly refused to accept Panhandle’s testi¬ 
mony and the Commission stated it was “unwilling to make 
a finding with respect to the availability east of Edgerton 
station of specific volumes of gas” (App. I, 228). Despite 
this, the Commission, for purposes of its opinion and order, 
assumed that the capacity of the Edgerton station was in¬ 
adequate to meet the demands of Panhandle’s customers 
east of the station (App. I, 207). 

In respect of the deficiency in the supply available east 
of the Edgerton station thus assumed, the Commission con¬ 
cluded that East Ohio should continue to receive its full 
supply of 50 million cubic feet per day from Panhandle; 
that the other and smaller companies with demands total¬ 
ling 10 million cubic feet per day should continue to receive 
their full supply; that Ohio Fuel should receive an increase 
of 10 million cubic feet in its supply at Maumee; and that 
whatever volumes were left, after these deliveries to all of 
Panhandle’s other customers, should be “allocated” be¬ 
tween Petitioner and Storage Company (App. I, 220). 

Such “allocation” of the remaining gas between Peti¬ 
tioner and Storage Company was in the proportion of 125: 
100 based upon their respective contracts with Panhandle, 
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so that Petitioner would receive 125/225 (or 55.6%) and 
Storage Company 100/225 (or 44.4%) of such gas (App. I, 
220). This “allocation,” of course, increased Panhandle’s 
deliveries to Storage Company very substantially with a 
pro tanto decrease in Panhandle’s deliveries to Petitioner. 

Petitioner was thus required to bear the entire burden of 
the shortage of gas east of Panhandle’s Edgerton station— 
East Ohio and the smaller companies receiving their full 
supply without any change, and Ohio Fuel and Storage 
Company receiving increases in their supply with resultant 
decreases in Petitioner’s supply. 

In addition to the foregoing, the Commission made its 
“allocation” retroactive to May 15, 1948, for the reason 
that Petitioner had been receiving its full contract volume 
and Storage Company had not (App. I, 223). The Commis¬ 
sion provided, in Paragraph (B) of its July 17, 1948 order, 
that until the two companies had received the aforesaid 
proportions (55.6% and 44.4%) of the total deliveries made 
since May 15, 1948, the distribution of the gas remaining 
available after deliveries to the other customers should be 
52% to Petitioner and 48% to Michigan Gas Storage (App. 
I, 244). The date of May 15,1948 was the approximate date 
when Petitioner commenced storing gas in its Austin field 
and the date when Storage Company was first able to take 
the full 100 million cubic feet into its system (App. I, 220). 
The basis, if any, for the percentages of 52% and 48% was 
not revealed by the Commission and these percentages ap¬ 
pear to be wholly arbitrary. 

With respect to Petitioner, the Commission also pro¬ 
vided, in Paragraph (C) of its July 17, 1948 order, that 
Panhandle should install facilities to control the deliveries 
to Petitioner in such manner as to make such deliveries on 
an approximately uniform hourly basis (App. I, 244). 

As already stated, said opinion and order did not contain 
any reference to the provisions of Petitioner’s contract 
with Panhandle under which Panhandle is obligated to re¬ 
imburse Petitioner for the costs of manufacturing gas to 
meet any deficiency in the natural gas deliveries of Pan- 
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handle below the contractual amount of 125 million cubic 
feet per day. Moreover, there was no contention or sug¬ 
gestion in the hearing orders or in the hearings that Pan¬ 
handle ’s obligation in this regard would be affected in any 
way in this proceeding. 

Despite the foregoing, the Commission, as previously 
stated, on August 25, 1948 issued its ex parte Opinion No. 
166-A by which it undertook to determine that Petitioner’s 
assertion against Panhandle of its claim for the cost of 
manufacturing gas constituted a violation of its opinion 
and order and of the Natural Gas Act (App. I, 261). And 
Petitioner’s application for rehearing with respect to said 
Opinion No. 166-A was denied by order of October 12, 1948 
on the ground that the entire matter had been “considered 
and determined by the Commission prior to and upon the 
issuance of its Opinion No. 166 on July 17, 1948” (App. I, 
264). 

STATUTES INVOLVED. 

Pertinent excerpts from the Natural Gas Act of June 21, 
1938, c. 556 (52 Stat. 821), U. S. C., Title 15, §§717-717w), 
as amended by Act of February 7,1942, c. 49 (56 Stat. 83), 
U. S. C., Title 15, §717f, and pertinent excerpts from the 
Administrative Procedure Act of June 11, 1946, c. 324 (60 
Stat. 237), TJ. S. C., Title 5, §§ 1001-1011, are set forth in the 
appendix to this brief. 

STATEMENT OF POINTS. 

I. The Commission Erred in Requiring an Increase in 
Panhandle’s Deliveries of Natural Gas to Ohio Fuel 
Gas Company at Maumee, Ohio, With a Resultant 
Decrease in Panhandle’s Deliveries to Petitioner. 

(A) The Commission Failed to Make the Statutory 
Findings Required Under Section 5(a) of the Act. 

(B) The Commission Unconstitutionally Confiscated a 
Portion of Petitioner’s Natural Gas Supply for 
the Benefit of Ohio Fuel. 


10 


II. The Commission Erred in Requiring That Such Nat- 
1 Ural- Gas as Remained After Serivce of Panhandle's 

Other Customers be Allocated Between Petitioner 
and Storage Company. 

(A) The Commission Unconstitutionally Confiscated a 
Portion of Petitioner’s Natural Gas Supply for 
the Benefit of Storage Company. 

(B) The Commission’s Action Was Arbitrary and Un¬ 
supported by the Requisite Findings. 

(C) In Making the Allocation Retroactive the Com¬ 
mission Violated Section 5(a) of the Act. 

III. The Commission Erred in Holding ex parte That 
Petitioner Cannot assert Its Contractual Right 
to Have Panhandle Reimburse It for the Costs In¬ 
curred in Manufacturing Gas to Make Up the Deficit 
in Panhandle’s Deliveries of Natural Gas. 

(A) The Commission Assumed Jurisdiction Over 
Manufactured Gas and Local Distribution Facili¬ 
ties in Violation of Section 1(b) of the Act. 

(B) The Commission Denied Petitioner Any Notice 
or Opportunity for Hearing; Relied Upon “Infor¬ 
mation” Obtained Ex Parte from Panhandle; and 
Failed to Make the Requisite Findings, All in 
Violation of Section 5(a) of the Act. 

(C) The Commission Violated the Administrative Pro¬ 
cedure Act. 

(D) The Commission Unconstitutionally Confiscated 
Petitioner’s Property and Contractual Rights for 
the Benefit of Panhandle. 
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SUMMARY OF ARGUMENT. 

I. In adopting Paragraph (A) of its order of July 17, 
1948, requiring a 10 million cubic feet per day increase in 
Panhandle’s deliveries to Ohio Fuel, the Commission failed 
to comply with Section 5(a) of the Act. Petitioner was 
denied any notice or opportunity for “ hearing’’ with re¬ 
spect to such action and the Commission failed to make the 
requisite statutory findings that the provision in the Ohio 
Fuel-Panhandle contract thus being changed “affects” a 
“rate, charge or classification” subject to its jurisdiction 
and that such contractual provision is “unjust, unreason¬ 
able, unduly discriminatory, or preferential” Moreover, 
such action constituted a confiscation of a portion of the 
supply of natural gas which Petitioner had long received 
from Panhandle in order to make such gas available to 
increase the supply for Ohio Fuel’s Toledo area—despite 
the fact that the alleged need for such increase was admit¬ 
tedly due solely to Ohio Fuel’s continued failure to enlarge 
its own pipeline connections sufficiently to bring to Toledo 
the increasingly larger supplies of natural gas it receives 
from other interstate pipelines in southern Ohio. 

II. By Paragraph (B) of the July 17, 1948 order, the 
Commission erred in requiring that such natural gas as 
remained after service of the full needs of Panhandle’s 
other customers (including the ordered increase to Ohio 
Fuel) be “allocated” between Petitioner and Storage Com¬ 
pany. The Commission further erred in making such allo¬ 
cation retroactive to May 15,1948. 

In so doing, the Commission expropriated a substantial 
portion of the natural gas supply which had long been pur¬ 
chased from Panhandle and paid for by Petitioner on a 
firm basis, in order to increase deliveries to Storage Com¬ 
pany which did not become a customer of Panhandle until 
1946 and which was not receiving the increased deliveries 
it desired because of Panhandle’s continued failure to in¬ 
stall the additional pipeline facilities which had been au- 
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thorized by the Commission in 1946 for that purpose. Such 
action violated Section 7(a) of the Act, under which the 
Commission is denied any authority to order a pipeline 
company to sell gas if such sale ‘‘would impair its ability 
to render adequate service to its customers.’’ 

The Commission failed to make the requisite findings, in¬ 
cluding the statutory findings required under Section 5(a), 
and its action was arbitrary as to Petitioner. Moreover, 
the Commission is denied any authority under Section 5(a) 
to make such an order retroactive. 

III. The Commission erred in issuing its ex parte Opinion 
No. 166-A in which it held that its allocation order of July 
17, 1948 precluded the assertion by Petitioner of its con¬ 
tractual claim against Panhandle to reimburse it for the 
costs incurred in manufacturing gas to make up for the 
deficiencies in Panhandle’s deliveries of natural gas. Under 
Section 1(b) of the Act, the Commission has no jurisdiction 
over the manufactured gas facilities by which Petitioner 
produces artificial gas for local distribution in Detroit. 
In any event, the Commission denied Petitioner a “hear¬ 
ing” and failed to make the statutory findings with refer¬ 
ence to this provision of Petitioner’s contract under Sec¬ 
tion 5(a) of the Act. The Commission likewise violated 
numerous provisions of the Administrative Procedure Act. 

When confronted with Panhandle’s ultimatum, the Com¬ 
mission improperly undertook ex parte to relieve Panhan¬ 
dle of its contractual obligation to reimburse Petitioner, 
thereby confiscating Petitioner’s property rights. Such 
action was taken in order to induce Panhandle to stop vio¬ 
lating the Commission’s allocation order, although the Act 
prescribes its own civil and criminal sanctions. 
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ARGUMENT. 

L 

The Commission Erred in Requiring an Increase in Panhan¬ 
dle’s Deliveries of Natural Gas to Ohio Fuel Gas Com¬ 
pany at Maumee, Ohio, With a Resultant Decrease in 
Panhandle’s Deliveries to Petitioner at Detroit. 

Panhandle commenced its deliveries of natural gas to 
Ohio Fuel in 1942 and by a contract dated February 9,1945, 
Panhandle agreed to supply 25 million cubic feet per day. 1 
Under this contract, Panhandle could require that Ohio 
Fuel take 20 million cubic feet of that amount at Muncie, 
Indiana (which is west of the Edgerton station) and the 
balance of 5 million cubic feet at Maumee, Ohio (which is 
east of Edgerton) (App. Ill, 714). While Ohio Fuel has 
available other sources of natural gas supply, including its 
own production, local purchases and deliveries from the 
interstate pipelines of Tennessee Gas Transmission Com¬ 
pany and Texas Eastern Transmission Corporation (whose 
capacities “are increasing much more rapidly” than that 
of Panhandle), Ohio Fuel had not yet enlarged its pipeline 
interconnections sufficiently to bring these additional vol¬ 
umes of gas from the southern portion of its system to its 
Toledo area (App. I, 198-199). The Commission accord¬ 
ingly concluded that Panhandle should deliver 15 million 
cubic feet to Ohio Fuel at Maumee instead of the 5 million 
cubic feet provided in the contract 

In taking such action upon its own motion, the Commis¬ 
sion did not make the requisite statutory findings under 
Section 5(a) of the Act and such action constituted an 
expropriation of a portion of Petitioner’s natural gas sup¬ 
ply for the benefit of Ohio Fuel, in violation of the Fifth 
Amendment to the Constitution. 

i This contract also provided for the temporary delivery of an additional 
25 million cubic feet per day, which delivery has been terminated and is not 
involved in this review. 
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(A) The Commission Failed to Make the Statutory 
Findings Required Under Section 5(a) of the Act. 

The only authority which the Commission has to modify 
an effective contract or rate schedule is that prescribed in 
Section 5(a) of the Act. That section specifically provides 
that “whenever” the Commission “after a hearing” shall 
“find” that “any rate, charge, or classification” subject 
to the Commission’s jurisdiction, or “any rule, regulation, 
practice or contract affecting such rate, charge, or classifi¬ 
cation is unjust, unreasonable, unduly discriminatory, or 
preferential,” the Commission shall determine the “just 
and reasonable rate, charge, classification, rule, regulation, 
practice or contract to be thereafter observed” and “shall 
fix the same by order.” (Emphasis supplied.) 1 

In undertaking on its own motion, by Paragraph (A) of 
its July 17, 1948 order, to require a 10 million cubic feet 
per day increase in Panhandle’s deliveries to Ohio Fuel at 
Maumee, the Commission did not even purport to comply 
with the above-mentioned requirements of Section 5(a). 

Petitioner was not given any notice of, and therefore was 
not afforded a “hearing” with respect to, such action. “The 
right to a hearing embraces not only the right to present 
evidence but also a reasonable opportunity to know the 
claims of the opposing party and to meet them.” Mor¬ 
gan v. United States, 304 U. S. 1, 18, 82 L. ed. 1129, 1132. 

In addition to denying Petitioner any opportunity for 
hearing, the Commission did not make any finding that the 
existing provision of the Panhandle-Ohio Fuel contract 
thus being changed “affects” a “rate, charge, or classifi¬ 
cation” subject to its jurisdiction, as required by Section 
5(a) of the Act. The “rate” or “charge” is, of course, the 
price at which Panhandle sells natural gas to Ohio Fuel, 
and the term “classification” in Section 5(a) relates only 
to the matter of rates. Director General v. Viscose Com¬ 
pany, 254 U. S. 498, 503,65 L. ed. 372,375. The Commission 


l Emphasis is supplied throughout this brief unless otherwise indicated. 
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under Section 5(a) thus has direct jurisdiction only in the 
matter of the rates charged by Panhandle, and the Com¬ 
mission does not have any jurisdiction under Section 5(a) 
with respect to a contract except insofar as such contract is 
found, after a hearing, to “affect” a rate subject to its 
jurisdiction. See TJ. S. v. Pennsylvania, RR Co., 242 U. S. 
208, 228-9, 61 L. ed. 251, 263-4; Baltimore <& Ohio RR Co. 
v. U. S., 277 U. S. 291, 299-300, 72 L. ed. 885, 890; Missouri 
P. RR Co. v. Norwood, 283 U. S. 249, 257, 75 L. ed. 1010, 
1017. 

If the Commission had found that the provision in the 
Panhandle-Ohio Fuel contract here in question “affects” 
the “rate” of Panhandle—which the Commission failed to 
find here, as already shown—the Commission would then 
have had to make the further finding that such contractual 
provision was “unjust, unreasonable, unduly discrimina¬ 
tory, or preferential” under Section 5(a). The Commis¬ 
sion did not even purport to make this essential statutory 
finding. 

Moreover, Opinion No. 166 refutes any possibility of such 
findings. As there shown, the Commission did not base its 
action here complained of upon any obligation or conduct 
of Panhandle or of Panhandle’s other customers. Instead, 
the Commission based such action solely upon the alleged 
need of Ohio Fuel and upon the fact that it “does not have 
adequate pipeline interconnection between the northern and 
southern portions of its system” (App. I, 199). 

Ohio Fuel had been on notice for years that it probably 
would be unable to receive more than 5 million cubic feet 
daily from Panhandle at Maumee. Moreover Ohio Fuel 
has received increasingly larger supplies of natural gas 
from other interstate pipelines. The failure of Ohio Fuel 
to provide itself with sufficient interconnection capacity to 
bring these additional supplies to its Toledo area is a mat¬ 
ter as to which Petitioner had no responsibility or control 
and did not warrant an expropriation of Petitioner’s natu¬ 
ral gas supply for which pipeline capacity of Panhandle 
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had long been installed, utilized and paid for by Petitioner 
on a firm basis. 

The Commission thus failed to make the statutory find¬ 
ings required under Section 5(a) of the Act. Under the 
decision in Wichita R. R. <& Lt. Co. v. Public Utilities Com¬ 
mission, 260 U. S. 48, 58-59, 67 L. ed. 124, 130 (which in¬ 
volved a substantially similar statute), Paragraph (A) of 
the Commission’s order of July 17, 1948, requiring the 10 
million cubic feet per day increase in Panhandle’s deliv¬ 
eries to Ohio Fuel, would thus appear to be “void.” 1 

As the Supreme Court held in reversing an order of the 
Commission, under Section 5(a) of the Act, in Colorado- 
Wyoming Gas Co. v. F. P. C., 324 U. S. 626, 634, 89 L. ed. 
1235,1241: 

“We have repeatedly emphasized the need for 
clarity and completeness in the basic or essential find¬ 
ings on which administrative orders rest. # * * We can¬ 
not dispense with them for Congress has provided the 
standards for judicial review under this Act. §19(b). 
The courts cannot perform the function which Congress 
assigned to them in absence of adequate findings. Nor 
are they authorized under Section 19(b) to make find¬ 
ings and substitute them for those of the Commission.” 

In the instant case, there is not only a complete absence 
of “the basic or essential findings required to support the 
Commission’s order” ( U. S. v. Baltimore <£ Ohio R. R. Co., 
293 U. S. 454, 464, 79 L. ed. 587, 595), but there is a com¬ 
plete absence of even the statutory findings prescribed in 
Section 5(a) of the Act. 

l The invalidity of this portion of the July 17, 1948 order necessarily invali¬ 
dates the Commission’s subsequent ex parte order of July 23, 1948, which made 
effective a supplemental rate schedule filed by Panhandle in purported compli¬ 
ance with the above-mentioned Paragraph (A) of the order of July 17, 1948. 
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(B) The Commission Unconstitutionally Confiscated a 
Portion of Petitioner’s Natural Gas Supply for the 
Benefit of Ohio Fuel. 

As recognized in Opinion No. 166, the Commission’s ac¬ 
tion in requiring an increase of 10 million cubic feet per day 
in Panhandle’s deliveries to Ohio Fuel at Maumee de¬ 
creases to that extent the amount of gas available to Pan¬ 
handle’s other customers, including Petitioner, east of the 
Edgerton station. Since the Petitioner was ordered to 
bear 55.6% of the resultant deficiency, it is apparent that 
5.56 million cubic feet of gas per day was taken from Peti¬ 
tioner so that such gas could be supplied to Ohio Fuel at 
Maumee. 

As already stated, this action by the Commission was not 
based upon any obligation or conduct of Petitioner or Pan¬ 
handle. Instead, the sole basis of such action was the 
alleged need of Ohio Fuel which resulted from the latter’s 
failure to provide itself with adequate pipeline intercon¬ 
nection between the northern and southern portions of its 
system. Petitioner’s right to continue to receive 125 million 
cubic feet per day was thus impaired because of Ohio Fuel’s 
inaction with respect to its own system—as to which Peti¬ 
tioner had no responsibility or control. 

It is respectfully submitted that this action by the Com¬ 
mission cannot be justified upon any principle of regula¬ 
tion or of law or equity. Instead, it represents a direct 
confiscation of Petitioner’s property and contract rights for 
the benefit of Ohio Fuel, in violation of the Fifth Amend¬ 
ment to the Constitution. 
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n. 

The Commission Erred in Requiring That Such Natural 
Gas as Remained After Service of Panhandle’s Other 
Customers Be Allocated Between Petitioner and Stor¬ 
age Company. 

Under Paragraph (B) of the July 17, 1948 order, the 
Commission required that such natural gas as remained 
after service of the full needs of Panhandle’s other custo¬ 
mers (including the ordered increase of 10 million cubic 
feet per day to Ohio Fuel) should be “allocated” between 
Petitioner and Storage Company in the proportion of 125: 
100 on the basis of their respective contracts with Panhan¬ 
dle. The Commission further required that such “alloca¬ 
tion” be made retroactive to May 15,1948 (App. I, 220). In 
so doing, the Commission expropriated a substantial por¬ 
tion of the 125 million cubic feet per day of Panhandle’s 
pipeline capacity which had long been dedicated to, utilized 
by and paid for by Petitioner on a firm basis in order to 
increase the deliveries to Storage Company, which did not 
become a customer of Panhandle until 1946 and which was 
not receiving the large increases in its deliveries which it 
desired, because Panhandle had failed to install additional 
pipeline facilities for that purpose. This action by the 
Commission was not supported by adequate findings and 
went beyond the scope of its authority under the Act. 

A. The Commission Unconstitutionally Confiscated a: 
Portion of Petitioner’s Natural Gas Supply for the 
Benefit of Storage Company. 

The basic problem in this matter resulted from Storage 
Company’s desire to obtain twice the amount of gas it had 
previously received in anyone year from Panhandle (App. 
II, 396, 398) despite the fact that Panhandle had not in¬ 
stalled the requisite additions to its pipeline as it had 
agreed to do in its June 1946 contract, with Storage Com¬ 
pany and as the Commission had authorized Panhandle to 
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do by a certificate of public convenience and necessity issued 
on November 30,1946 (App. Ill, 1023; 5 F. P. C. 949). Al¬ 
though Petitioner had no responsibility or control with 
respect to the foregoing, the Commission again decided, as 
in the case of Ohio Fuel, to take gas from Petitioner in 
order to give it to Storage Company. 

In taking this action, the Commission refused to recog¬ 
nize the principle of dedicated capacity and ignored the 
fact that Petitioner had been paying for 125 million cubic 
feet per day of Panhandle’s capacity on a firm basis since 
prior to the war, while the large volumes desired by Stor¬ 
age Company were expressly dependent upon Panhandle 
increasing the existing capacity of its pipeline in order to 
make such deliveries. 

The Act and its legislative history clearly indicate that 
Congress did not intend that the Commission should take 
pipeline capacity which had long been dedicated to and paid 
for by one distributing company in order to give such ca¬ 
pacity to another distributing company to meet unsatisfied 
increases in the demands of the latter. 

Section 7(a) of the Act prescribes the only authority 
which the Commission has to require a pipeline company to 
sell gas. That section specifically provides that “the Com¬ 
mission shall have no authority * * * to compel such natural- 
gas company to * * * sell natural gas when to do so would 
impair its ability to render adequate service to its custo¬ 
mers.” 

In the hearings before the subcommittee of the House 
Committee on Interstate and Foreign Commerce on H. R. 
11,662 ( 74th Cong., 2d Sess.) on April 2-15,1936, Mr. Dozier 
A. DeVane, Solicitor of the Commission, explained the 
various provisions of the bill. With reference to the pur¬ 
pose of Section 7(a) Mr. DeVane stated (p. 38 of Hear¬ 
ings): 

“The witness who follows me will be able to point 
out to you the extent to which these lines are not trans¬ 
porting gas to their full capacity, and until they do 
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reach that capacity there is an opportunity to serve 
more communities; and that is the only case—substan¬ 
tially the only kind of a case—to which this section of 
a bill could apply.’’ 

In this connection, Mr. DeVane submitted a memoran¬ 
dum to the subcommittee giving specific references to the 
disclosures in the Federal Trade Commission’s investiga¬ 
tion “as to the situation of municipalities located near pipe 
lines not loaded to capacity, but unable to secure a supply 
of natural gas for their citizens.” (P. 155 of Hearings.) 

With reference to the scope of the Commission’s au¬ 
thority, under Section 7(a), Mr. DeVane stated: 

“Mr. DeVane. That would be the effect of Section 
7; that is, assuming that you have gas at the source 
sufficient to fill your lines, and that the consumers upon 
that line are not enough to take the full capacity of the 
pipe line. Assume also that another community along 
the pipe line wants gas, and the company does not want 
to sell gas to that community. Section 7 would author¬ 
ize that community to apply to the Commission to com¬ 
pel the company to give the service. (P. 38 of Hear¬ 
ings.) 

• ••••!••• 

“Mr. DeVane. I was trying to state the conditions 
precedent in my answer to Mr. Cole’s question. There 
must be all of those conditions precedent. The com¬ 
pany must have the gas; you cannot make the company 
go out and buy gas to fill its pipe lines to capacity; it 
must have extra capacity in its pipe line, and the line 
must be in close proximity to the community. Now, if 
all those conditions precedent are present, then the 
authority is conferred upon the Commission to require 
the service to the community.” [P. 39 of Hearings.! 

It is thus clear that Section 7(a) of the Act has no pos¬ 
sible applicability unless there is excess capacity in the pipe 
line which is not being used. 

Prior to the time Storage Company became a customer of 
Panhandle in 1946, Petitioner had long been an existing 
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customer of Panhandle, within the meaning of Section 7(a), 
to the extent of 125 million cubic feet per day. Moreover, 
as the Commission here specifically found, Panhandle’s ca¬ 
pacity has been inadequate to meet the requirements of its 
existing customers “since late in the year 1945” (App. I, 
239). In these circumstances, it would appear clear that 
Section 7(a) of the Act precluded the Commission from 
ordering Panhandle to deliver any gas to Storage Company. 

The fact that the Commission in 1946 issued a certificate 
of public convenience and necessity to Panhandle authoriz¬ 
ing its sale of gas to Storage Company is immaterial. As 
already stated, such action was dependent upon Panhan¬ 
dle’s installing the requisite additional pipeline facilities 
authorized by another certificate which the Commission is¬ 
sued to Panhandle at the same time. Moreover, a certifi¬ 
cate issued under Section 7(c) is permissive only and does 
not require that a pipeline company sell gas or install facili¬ 
ties for that purpose. This is illustrated by the fact that, 
despite the issuance of such certificates in 1946, Panhandle 
still continues its failure to install the facilities in question. 

On the other hand, the Commission’s instant order of 
July 17, 1948 was mandatory and required Panhandle to 
take gas from Petitioner and deliver such gas to Storage 
Company. Section 7(a) of the Act accordingly prescribed 
the scope of the Commission’s power and that section, by 
its express terms, prohibited the Commission from ordering 
any sale of gas unless the pipeline company had available 
excess gas not required to maintain “adequate service” to 
its existing “customers.” Paragraph (B) (as well as 
Paragraph (A)) of the July 17, 1948 order thus directly 
violated the prohibition in Section 7(a) of the Act. 

Moreover, Section 7(b) of the Act prohibits a pipeline 
company from abandoning any service “without the per¬ 
mission and approval of the Commission first had and ob¬ 
tained, after due hearing, and a finding by the Commission 
that the available supply of natural gas is depleted to the 
extent that the continuance of service is unwarranted, or 
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that the present or future public convenience or necessity 
permit such abandonment.’’ 

In this connection it may be noted that the Commission’s 
action here complained of appears to have been predicated 
on an assumption that it has some indefinite and undefined 
power in the case of an alleged emergency, in addition to the 
authority expressly conferred by the Act. While the Com¬ 
mission did not make any finding of an emergency, there 
is no basis for such an assumption in any event. The 
Natural Gas Act was patterned upon the Federal Pow r er 
Act, 1 and there is no emergency provision in the Natural 
Gas Act similar to Section 202(c) of the Federal Power Act 
of August 26,1935, c. 687 (49 Stat. 847), U. S. C., Title 16, 
§824(c). 2 

Moreover, in conferring emergency power upon the Com¬ 
mission in Section 202(c) of the Federal Power Act, Con¬ 
gress protected the rights of all parties which might be 
affected by any emergency orders of the Commission by 
specifically providing: 

“If the parties affected by such order fail to agree 
upon the terms of any arrangement between them in 
carrying out such order, the Commission, after hearing 
held either before or after such order takes effect, may 
prescribe by supplemental order such terms as it finds 
to be just and reasonable, including the compensation 
or reimbursement which should be paid to or by any 
party.” 

It is thus clear that even under the Federal Power Act, 
which specifically confers emergency power, the Commis¬ 
sion could not have determined Petitioner’s right to reim¬ 
bursement by Panhandle except “after hearing.” In this 

1 Hearing before a Subcommittee of the Committee on Interstate and For¬ 
eign Commerce, House of Representatives on H. R. 11662 (74th Cong., 2d 
Sess., 1936) pp. 10, 18. 

2 Under that section of the Federal Power Act the Commission is specifi¬ 
cally authorized “with or without notice, hearing, or report, to require by 
order such temporary connections of facilities and such generation, delivery, 
interchange, or transmission of electric energy as in its judgment will best meet 
the emergency and serve the public interest. ’ ’ 
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case under the Natural Gas Act, which does not confer any 
such emergency power, the Commission, by its ex parte 
Opinion No. 166-A, undertook to relieve Panhandle of its 
contractual obligation to reimburse Petitioner for the cost 
of manufacturing gas and, in so doing, the Commission 
refused to grant Petitioner a hearing. 

Although the Commission, as already stated, disregarded 
the principle of dedicated capacity as to Petitioner, the 
Commission apparently recognized and applied that prin¬ 
ciple with respect to all of Panhandle’s other customers 
east of the Edgerton station and either left their existing 
supply from Panhandle undisturbed or ordered an increase 
in such supply. 

In refusing to apply the same principle of dedicated 
capacity to Petitioner’s supply from Panhandle (which an¬ 
tedates the latter’s service to Ohio Fuel, East Ohio and 
Storage Company), the Commission attempted to rational¬ 
ize its action by stating that when it issued a certificate of 
public convenience and necessity (on November 14, 1947) 
authorizing Petitioner to store a portion of the 125 million 
cubic feet per day in the Austin Field, and that when it 
authorized the storage program of the Storage Company, it 
had “assumed” that Panhandle would install the author¬ 
ized additions to its pipeline (App. I, 217-218). The Com¬ 
mission then concluded that, “given the fact that the au¬ 
thorized additions to Panhandle’s capacity, assumed in con¬ 
nection with our authorizations of the two storage pro¬ 
grams, have not been completed,” the excess demands east 
of the Edgerton station are attributable to the increased de¬ 
mands of Storage Company and Petitioner, and “because 
thereof the deficiency should be shared between them on an 
equitable basis” (App. I, 219). 

Contrary to the foregoing statements, Petitioner’s stor¬ 
age program did not involve any increased demand upon 
Panhandle. As the Commission recognized in its certificate 
of November 14,1947, authorizing Petitioner to provide the 
requisite 140-mile pipeline connection to the Austin storage 
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field, Petitioner would store during the summer such por¬ 
tion of its 125 million cubic feet per day supply from Pan¬ 
handle which was in excess of Petitioner’s firm require¬ 
ments rather than continue to sell such gas to its Detroit 
industrial customers on an interruptible basis (App. II, 
566-567). Thus, Petitioner would store a portion of the 
gas it received from Panhandle during the summer and 
would remove the gas from storage to meet the increased 
demands of its domestic and other firm customers during 
the winter—but in so doing Petitioner would merely con¬ 
tinue to take from Panhandle the contractual maximum of 
125 million cubic feet per day. 

On the other hand, the storage program of Storage Com¬ 
pany was expressly dependent upon Panhandle installing 
the additions to its pipeline required to enable it to deliver 
the large increased volumes desired by Storage Company. 
As admitted by Storage Company’s witness, that company, 
when it executed its contract with Panhandle in 1946, was 
fully aware of the outstanding contracts which Panhandle 
had with its other customers but it made no investigation 
with respect thereto (App. Ill, 1209). The witness further 
admitted that when the contract was executed in 1946 both 
parties expected Panhandle’s additional facilities to be 
completed in 1947 (App. Ill, 1210). 

In these circumstances, it would appear clear that Stor¬ 
age Company’s desire to obtain twice the amount of gas 
it had previously received in any year from Panhandle 
should have awaited the installation by Panhandle of the 
additional facilities required for that purpose. Practically 
all of Panhandle’s other customers have long desired and 
needed an increased supply of natural gas from Panhandle. 
As the Commission specifically found, Panhandle’s capacity 
has been inadequate to meet the requirements of its existing 
customers “since late in the year 1945” (App. I, 239). 

Assuming arguendo that the Commission has some indefi¬ 
nite authority to prescribe rationing or allocation programs 
(which is here denied), it might require that unused addi- 
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tional pipeline capacity, if and when installed by Panhandle, 
be allocated among unsatisfied increased demands of Pan¬ 
handle’s customers. But there appears to be no justifica¬ 
tion, in law or in equity, for the Commission, as it did here, 
to take pipeline capacity which has long been dedicated to 
and paid for by Petitioner and to give such capacity to 
Storage Company to meet unsatisfied increases in the de¬ 
mands of the latter. 

It is respectfully submitted that such action constituted 
a confiscation of Petitioner’s property and contract rights 
for the benefit of Storage Company in violation of the Fifth 
Amendment to the Constitution. 

B. The Commission’s Action Was Arbitrary and Unsup¬ 
ported by the Requisite Findings. 

In adopting the provisions of the July 17,1948 order, here 
complained of, the Commission proceeded upon its own 
motion and its staff accordingly had the burden of proof. 

Philadelphia Co. v. S. E. C., _App. D. C., No. 

9513, decided October 28, 1948. While the only pur¬ 
ported justification of the Commission’s action was the pos¬ 
sibility of a * 4 bottleneck” at the eastern end of Panhandle’s 
system resulting from allegedly inadequate capacity at its 
Edgerton station, the Commission rejected Panhandle’s 
testimony that the capacity of the station was only 270 
million cubic feet per day. In so doing, the Commission 
expressly refused to make any finding as to such capacity 
(App. I, 207, 228). Moreover, on its own motion, the Com¬ 
mission increased whatever shortage might otherwise exist 
by ordering Panhandle to deliver an additional 10 million 
cubic feet per day to Ohio Fuel east of the Edgerton station. 

There is thus no finding that the capacity of Panhandle’s 
Edgerton station is inadequate, which is the sole basis of 
the Commission’s action here complained of. Moreover, 
the Commission expressly stated that it was “ unwilling to 
make a finding” with respect to the availability east of 
Edgerton “of specific volumes of gas” (App. I, 228). 
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In its Opinion No. 166 and its order of July 17,1948, the 
Commission did not make any findings under Section 5(a) 
or attempt to modify any provision of Petitioner’s contract 
with Panhandle. On the contrary, it specifically found that 
under such contract Petitioner is entitled to receive the full 
125 million cubic feet per day (App. I, 215). 

Instead, the Commission based its action upon a finding 
that “the practice of Panhandle in permitting Consolidated 
to take 125,000 mcf a day, while delivering to Gas Storage 
something less than the quantity to which it is entitled un¬ 
der its gas purchase contract, has the effect of granting to 
Consolidated an undue preference and advantage, and sub¬ 
jects Gas Storage to undue prejudice and disadvantage” 
(App. I, 219-220). 

However, in making this finding, the Commission failed 
to make the essential finding under Section 5(a) that such 
“practice” of Panhandle “affects” a “rate, charge or 
classification” over which the Commission has jurisdiction. 
Under Section 5(a), the Commission’s authority over the 
“practices” of a pipeline company is limited to those “prac¬ 
tices” which affect “rates” over which it has jurisdiction. 
See Baltimore <& Ohio RR Co. v. U. S., 277 U. S. 291,299-300, 
72 L. ed. 885, 890; Missouri Pacific R. Co. v. Norwood, 283 
U. S. 249, 257, 75 L. ed. 1010,1017. 

The significance of this limitation of the Commission’s 
jurisdiction to those practices only, which are found to “af¬ 
fect” a rate, charge or classification, is apparent from the 
1910 amendment to the Interstate Commerce Act. 1 Prior 
to that amendment, the I. C. C.’s jurisdiction was similarly 
limited to practices “affecting” rates over which it had 
authority and the 1910 amendment was adopted for the 
specific purpose of giving the I. C. C. authority over “clas¬ 
sifications, regulations, or practices, whether they affect 
rates or not.” United States v. Pennsylvania R. Co., 242 
U. S. 208, 227-8, 61 L. ed. 251, 263-4. 

* Act of June 18, 1910, c. 309 (36 Stat. 550, 551) XJ. S. C., Title 49, 
$$ 13 and 15. 
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Moreover, even if Congress were to amend the Natural 
Gas Act in the same manner as it amended the Interstate 
Commerce Act, the Commission would not have authority 
over all “practices.” As the Supreme Court held in Bal¬ 
timore <£ Ohio R. R. Co. v. U. S., 277 U. S. 291, 299'-300, 
72 L. ed. 885, 890: 

“The word 1 practice,’ considered generally and 
without regard to context, is not capable of useful con¬ 
struction. If broadly used, it would cover everything 

• carriers are accustomed to do. Its meaning varies so 
widely and depends so much upon the connection in 
which it is used that Congress will be deemed to have 
intended to confine its application to acts or things be¬ 
longing to the same general class as those meant by the 
words associated with it.” 

Because of this absence of the essential statutory findings 
under Section 5(a), it is respectfully submitted that Para¬ 
graph (B) of the July 17, 1948 order is “void,” under the 
decision of the Supreme Court in Wichita R. R. <& Lt. Co. 
v. Public Utilities Comm., 260 U. S. 48, 58-59, 67 L. ed. 124, 
130. 1 See also Mahler v. Eby, 264 U. S. 32, 44-45, 68 L. ed. 
549, 556-7; Florida v. U. S., 282 U. S. 194, 215, 75 L. ed. 
291, 304; U. S. v. Baltimore & Ohio R. Co., 293 U. S. 454, 
464, 79 L. ed. 587, 595; U. S. v. Chicago, M. St. P. & P. R. 
Co., 294 U. S. 499, 510-511, 79 L. ed. 1023,1032; U. S. v. Car¬ 
olina Freight Carriers Corp., 315 U. S. 475, 488-9, 86 L. ed. 
971,982-3; Baltimore & Ohio R. Co. v. U. S. (Dist. Ct., N. Y., 
N. D., 1937) 22 F. Supp. 533, 536-7. 

As would be expected from the foregoing, the Commis¬ 
sion’s action here complained of produced an arbitrary re¬ 
sult with respect to Petitioner. Assuming that the capacity 
of the Edgerton station was inadequate (which the Com¬ 
mission did not find), any shortage of gas (and particularly 

l The invalidity of Paragraph (B) of the July 17, 1948 order also invali¬ 
dates the ancillary Paragraph (C) of that order, which provided that Pan¬ 
handle should physically control its deliveries to Petitioner, and the subse¬ 
quent ex parte order of July 23, 1948, making effective a supplemental rate 
schedule filed by Panhandle in purported compliance with said Paragraphs (B) 
and (C) of the July 17, 1948 order. 
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of gas for storage) should have been shared equitably by 
all of Panhandle’s customers east of Edgerton. 

Instead, there was no reduction in the 50 million cubic 
feet per day delivered to East Ohio (a portion of which was 
for storage) and there was a 10 million cubic feet per day 
increase in the deliveries to Ohio Fuel at Maumee (a por¬ 
tion, if not all, of which was for storage) and there was a 
very substantial increase to Storage Company (all of which 
was for storage). Petitioner and its storage program were 
thus required to bear the entire burden of any shortage of 
gas east of Edgerton station—despite the fact that such 
shortage was caused by (1) Panhandle’s failure to install 
additional pipeline facilities; and (2) Storage Company’s 
desire to double its take from Panhandle and the Commis¬ 
sion’s order increasing the deliveries to Ohio Fuel. 

It is therefore submitted that the Commission’s action 
was both inconsistent and arbitrary with respect to Peti¬ 
tioner. 

C. In Making the Allocation Retroactive The Commis¬ 
sion Violated Section 5(a) of the Act. 

As already stated, the Commission, by Paragraph (B) 
of its July 17, 1948 order, “allocated” the remaining gas 
between Petitioner and Storage Company in the proportion 
of 125:100, or 55.6% and 44.4%, respectively (App. I, 244). 
This allocation was then made retroactive to May 15, 1948, 
which was the date when Petitioner commenced to store 
gas in the Austin field and also the date when Storage Com¬ 
pany was first able to take the full 100 million cubic feet 
per day into its system (App. I, 220). During the period 
from May 15, 1948 until issuance of the Commission’s July 
17, 1948 order, Panhandle’s deliveries to Petitioner were, 
of course, the full 125 million cubic feet per day and Pan- 
handle’s deliveries to Storage Company were less than the 
100 million cubic feet per day desired by the latter. 

The Commission concluded that its “allocation” of 55.6% 
and 44.4% should be applied to the deliveries which Pan- 
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handle had made to Petitioner and Storage Company on 
and after May 15,1948. To accomplish this result, the Com¬ 
mission required that future deliveries be made on the basis 
of 52% and 48% until the total deliveries from May 15,1948 
reached the proportion of 55.6% and 44.4% (App. I, 223). 

The July 17, 1948 order thus applied the allocation ratio 
of 55.6% and 44.4% retroactively to May 15, 1948. This 
action was directly contrary to Section 5(a) of the Act 
under which the Commission’s authority is limited to pre¬ 
scribing rates, practices, etc., “to be thereafter observed 
and in force.” F. P. C. v. Hope Natural Gas Co., 320 U. S. 
591, 600, 88 L. ed. 333, 344. 

Moreover, such action was not based upon any finding 
that the gas which Petitioner received during the period 
from May 15, 1948 to the date of the July 17, 1948 order 
was improperly sold to Petitioner by Panhandle. On the 
contrary, the Commission expressly found in Opinion No. 
166 that Petitioner is and has been entitled to 125 million 
cubic feet daily. 

The sole reason for such retroactice expropriation (as 
well as for the extent thereof) was the amount of gas which 
Panhandle had delivered to Storage Company during the 
period beginning May 15, 1948—a matter as to which Peti¬ 
tioner had no responsibility or control. 

m. 

The Co mmis sion Erred in Holding Ex Parte That Peti¬ 
tioner Cannot Assert Its Contractual Right to Have 
Panhandle Reimburse It for the Costs Incurred in Man¬ 
ufacturing Gas to Make Up the Deficit in Panhandle’s 
Deliveries of Natural Gas. 

In the event Panhandle fails to deliver to Petitioner the 
125 million cubic feet of natural gas per day, Panhandle is 
contractually obligated to reimburse Petitioner for “the 
expense of putting into operation any gas manufacturing 
equipment, and/or obtaining manufactured gas or natural 
gas to remedy such deficiency” (App. II, 514). Upon issu- 
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ance of the July 17,1948 order, Petitioner, in reliance upon 
this provision of its contract, began to manufacture gas to 
make up the resultant deficiencies in Panhandle’s deliver¬ 
ies of natural gas. And, in accordance with the usual prac¬ 
tice of the parties in this regard, the costs of manufacturing 
gas thus incurred were deducted by Petitioner when it paid 
Panhandle’s bill for the month of July. 

Panhandle communicated the foregoing to the Commis¬ 
sion by a letter of August 21, 1948 and advised the Com¬ 
mission that it had curtailed its deliveries to Ohio Fuel, 
East Ohio and Storage Company in order to supply Peti¬ 
tioner the full 125 million cubic feet per day and thereby 
avoid any liability to reimburse Petitioner for the cost of 
manufacturing gas (App. II, 362-369 1 ). 

The day after the Commission received this letter from 
Panhandle, it adopted ex parte its Opinion No. 166-A in 
which, on the basis of “information” received on August 
19, 1948 from an undisclosed source (presumably Pan¬ 
handle) and “advice” contained in the above-mentioned 
letter from Panhandle, the Commission concluded that Pe¬ 
titioner’s assertion of its contractual claim against Pan¬ 
handle was “precluded” by the allocation order of July 17, 
1948 (App. II, 259-261). The Commission further con¬ 
cluded that Petitioner’s assertion of such claim constituted 
a violation of the Commission’s orders and a violation of 
the Act. 

As Petitioner pointed out in the application for rehear¬ 
ing, which it filed on September 13, 1948 with respect to 
Opinion No. 166-A, there was no finding in the Commis¬ 
sion’s Opinion No. 166 or in its July 17, 1948 order that 
Panhandle’s obligation to reimburse Petitioner for the 
costs of manufacturing gas would be affected in any way. 
In fact, there was no reference of any kind in the opinion 
and orders to this provision of Petitioner’s contract al¬ 
though such provision was specifically noted by counsel for 
Petitioner in the argument before the Commission en banc 
(Tr. 7475). 
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Despite the foregoing, the Commission, by order of Oc¬ 
tober 12, 1948, denied Petitioner’s application for rehear¬ 
ing on the ground that such application did not raise “any 
new issue” and related “wholly to matters which were 
considered and determined by the Commission prior to and 
upon the issuance of its Opinion No. 166 on July 17, 1948” 
(App. I, 264). 

(A) The Commission Assumed Jurisdiction Over Manu¬ 
factured Gas and Local Distribution Facilities in 
Violation of Section 1(b) of the Act. 

Under Section 1(b) the Commission’s jurisdiction is lim¬ 
ited to “natural gas” which is defined in Section 2(5) as 
“either natural gas unmixed, or any mixture of natural and 
artificial gas.” Section 1(b) further provides that the Act 
“shall not apply * # * to the local distribution of natural 
gas or to the facilities used for such distribution.” 

The provision of Petitioner’s contract here in question 
covers Panhandle’s obligation to reimburse Petitioner for 
the costs which Petitioner incurs in operating its manufac¬ 
tured gas plants at Detroit to produce artificial gas for dis¬ 
tribution to Petitioner’s customers in Detroit. 

It would thus appear clear that the manufactured gas 
facilities in question are facilities for local distribution and 
that Petitioner’s production and distribution of such gas 
to its customers represent local distribution within the 
meaning of Section 1(b) of the Act. See Connecticut Lt. & 
Pow. Co . v. F. P. C. y 324 U. S. 515, 533, 89 L. ed. 1150,1162. 

In this connection, we may anticipate the contention that, 
despite the prohibitions in Section 1(b), the Commission 
might have some authority over the contractual provision 
in question under Section 5(a) of the Act on the ground 
that such contractual provision “affects” the provisions 
covering Panhandle’s “rates and charges” for natural gas 
at the Detroit “city gate.” 

The short answer to this contention is that the Commis¬ 
sion failed to make any finding, as required by Section 5(a), 
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that the contractual provision in question “affects’’ a “rate, 
charge or classification” subject to its jurisdiction. More¬ 
over, there would not appear to be any basis for making 
such a finding. The Commission was here purporting to 
deal with an alleged shortage of natural gas without refer¬ 
ence to the economic impact which its orders might have 
upon the customers of Panhandle. In any event, there was 
certainly nothing to suggest that the Commission was un¬ 
dertaking the judicial function of adjudicating Panhandle’s 
liability in damages for its failure to perform its contrac¬ 
tual obligations. 

Moreover, the Commission could not make the above- 
mentioned jurisdictional finding under Section 5(a) except 
“after a hearing” as specifically required by that section 
of the Act. In addition, the Commission would have had to 
make the further finding, also after a hearing, that the liqui¬ 
dated damage provision of Petitioner’s contract was “un¬ 
just; unreasonable, unduly discriminatory, or preferential” 
—which, of course, was not done here. 

(B) The Commission Denied Petitioner Any Notice or 
Opportunity for Hearing; Relied Upon “Informa¬ 
tion” Obtained Ex Parte From Panhandle; And 
Failed to Make the Requisite Findings, All in Vio¬ 
lation of Section 5(a) of the Act. 

As already stated, the basis of the Commission’s action 
in adopting Opinion No. 166-A was “information” which it 
received from an undisclosed source (presumably Panhan¬ 
dle) on August 19, 1948 and “advice” contained in Pan¬ 
handle’s letter of August 21, 1948. 

Petitioner was not and has not yet been advised as to the 
nature of the “information” or as to the source of such 
information or as to the manner in which it was furnished 
to the Commission. Petitioner did receive a copy of Pan¬ 
handle’s letter on Monday, August 23, 1948, but the Com¬ 
mission, by adopting its Opinion No. 166-A on the next day, 
Tuesday, August 24, 1948, foreclosed Petitioner from any 
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possibility of having an opportunity to be heard with re¬ 
spect to the statements in such letter. 

The Commission thus undertook to convict Petitioner of 
violating the Act, without any notice to Petitioner, without 
any opportunity for Petitioner to be heard, without any 
evidence to support such conclusion and without affording 
Petitioner any opportunity to answer the contentions of 
Panhandle or to introduce any evidence in support of its 
position in this matter. 

Moreover, the Commission thereafter, by order of Octo¬ 
ber 12, 1948, denied Petitioner’s application for rehearing 
with respect to Opinion No. 166-A on the ground that such 
application did not raise “any new issue” and related 
“wrholly to matters which were considered and determined 
by the Commission prior to and upon the issuance of its 
Opinion No. 166 on July 17, 1948” (App. I, 264). 

Contrary to such statement, neither Opinion No. 166 nor 
the Commission’s orders contained any references to the 
contractual provision in question. 

In addition to the foregoing, Opinion No. 166-A was 
predicated upon numerous misstatements with respect to 
Opinion No. 166. Thus, in Opinion No. 166-A, the Commis¬ 
sion erroneously stated that in Opinion No. 166 it had 
“expressly found” that deliveries to Petitioner “would be 
less than” 125 million cubic feet per day (App. I, 261). 
This finding was not made in Opinion No. 166, “expressly” 
or otherwise. In fact, the Commission specifically stated 
that it was “unwilling to make a finding” with respect to 
the availability east of Edgerton “of specific volumes of 
gas” (App. 1,228). 

In Opinion No. 166-A, the Commission further stated that 
its order of July 17, 1948 “effectively modifies” all provi¬ 
sions of Petitioner’s contract “which may be inconsistent” 
therewith, “including Panhandle’s obligation to deliver 
125,000 Mcf per day” and including the provisions under 
which Panhandle is obligated to reimburse Petitioner for 
the cost of manufacturing gas (App. I, 262). Contrary to 
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this statement, the Commission’s Opinion No. 166 contains 
the specific finding that Petitioner is entitled to the full 125 
million cubic feet per day and the Commission did not un¬ 
dertake to modify Panhandle’s contractual obligations to 
Petitioner. The sole basis of its action was its finding con¬ 
cerning the “practice” of Panhandle in making full deliv¬ 
eries to Petitioner while delivering less than the full 
amounts to Storage Company. In fact, the allocation for¬ 
mula prescribed by the Commission was predicated upon 
the validity of Petitioner’s contract, as well as that of Stor¬ 
age Company. 

Moreover, as heretofore shown, neither Opinion No. 166 
nor any of the Commission’s prior orders contained any 
findings with respect to the manufactured gas provision in 
Petitioner’s contract. 

The situation here presented was thus analogous to that 
involved in Central New England R. Co. v. Boston <£ A. R. 
Co., 279 U. S. 415, 73 L. ed. 770. In that case the defendant 
railroad had a branch line which was connected with the 
line of the plaintiff railroad. By a trackage agreement the 
defendant obtained the right to run a limited number of 
trains over the plaintiff’s tracks and the defendant agreed 
to pay a specified rental per year. Prior to expiration of 
this agreement, which was for a specified term of years, the 
defendant applied for and obtained a certificate from the 
Interstate Commerce Commission permitting it to abandon 
its branch line. The defendant then notified the plaintiff 
that it would no longer meet its obligations under the con¬ 
tract and it severed the connection between their lines. The 
plaintiff thereafter sued to recover the annual payments 
under the contract. 

In affirming a judgment for the plaintiff, the Supreme 
Court rejected the defendant’s contention that the effect of 
the I. C. C.’s order, authorizing it to abandon its branch 
line, “was to relieve it from making any further annual 
payment under its contract” (p. 418). With respect to the 
LC.C.’s order, the Court pointed out that “no reference was 
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made in it to the present or any other contractual obliga¬ 
tion of petitioner” and that “it is not to be supposed that 
the Commission intended to do more than was stated in 
its order or to deprive respondent of income to which it 
was entitled under its contract for the purpose of lighten¬ 
ing the financial burden of petitioner, both of whom were 
interstate carriers, without giving respondent an oppor¬ 
tunity to be heard and without dealing with the question 
specifically” (p. 419). 

Since the contract and the I.C.C.’s order did not “neces¬ 
sarily conflict,” the Court said (p. 420): 

“• * * there could be no justification for holding that 
the order would also operate sub silentio to release a 
carrier from a contract merely because it had ceased 
to be of value through compliance with the order.” 

Under this decision, it would appear clear that the man¬ 
ufactured gas provision in Petitioner’s contract remained 
unaffected by the Commission’s Opinion No. 166 and its 
order of July 17, 1948. 

However, when the Commission was later faced with the 
ultimatum contained in Panhandle’s letter of August 21, 
1948, the Commission adopted ex parte its Opinion No. 
166-A in which it undertook to abrogate such contract pro¬ 
vision without any findings and without affording Peti¬ 
tioner any opportunity to be heard. 

With respect to the necessity of affording Petitioner “a 
fair and open hearing,” there can be “no compromise on 
the footing of convenience or expediency, or because of a 
natural desire to be rid of harassing delay.” Ohio Bell 
Telephone Co. v. Public Utilities Comm., 301 U. S. 292, 305, 
81 L. ed. 1093,1102. Moreover, there was no possible justifi¬ 
cation for the Commission denying Petitioner’s subsequent 
application for rehearing with respect to its Opinion No. 
166-A. 

In its Opinion No. 166-A, the Commission also relied upon 
certain language which Panhandle inserted in the supple¬ 
mental rate schedule which it filed in purported compliance 
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with Paragraphs (B) and (C) of the July 17, 1948 order. 
Wheii this supplement was filed by Panhandle, Petitioner 
promptly protested such action by telegrams to the Com¬ 
mission and requested that it be afforded an opportunity 
to be heard in objection to such supplement prior to any 
action by the Commission thereon. Despite this, the Com¬ 
mission, by order of July 22,1948 (here under review) made 
the supplement effective as of July 17, 1948 (App. I, 255- 
256). The next day, July 23, 1948, the Commission wrote 
a letter to Petitioner in reply to Petitioner’s above-men¬ 
tioned telegraphic protests and requests. In this letter the 
Commission stated that its original order of July 17, 1948 
44 was entered after extensive hearings”; that “prompt ac¬ 
tion was required to protect the public interest”; that “in 
order that there might be no delay in the execution of the 
order, the Commission yesterday allowed” the supplement 
to take effect; and that “by this time you will have been 
served 'with a copy” of the order “which speaks for itself.” 1 

After thus denying Petitioner any opportunity to be 
heard when this supplement was filed, the Commission, in 
adopting its ex parte Opinion No. 166-A, denied Petitioner 
any opportunity to be heard on the question of whether the 
contractual provision here in question was “inconsistent 
with the supplement.” 

In this connection it should be noted that there is no pos¬ 
sible inconsistency between Panhandle’s compliance with 
the Commission’s allocation order of July 17,1948 and Pan¬ 
handle’s compliance with its contractual obligation to reim¬ 
burse Petitioner for the cost of manufacturing gas. Under 
the familiar rule of contract law, a party remains liable for 
damages even though his default was the result of a gov¬ 
ernmental order if his act or omission was responsible for 
the issuance of such order. 2 Here Panhandle’s continued 

1 See Petitioner’s Motion of February 15, 1949 under Buie 38(e) for an 
order requiring the Commission to file with the Court, by supplemental cer¬ 
tification, these telegrams and the letter—which were not included in the 
transcript of record as filed with the Court by the Commission. 

2 2 Restatement of the Law of Contracts (1932) Sec. 458; 6 Williston on 
Contracts (Rev. ed. 1938) Sections 1939, 1959, 1962. 
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failure to install the additional facilities required to render 
increased service to Storage Company was the sole reason 
for the Commission’s action. Moreover, when counsel for 
Petitioner sought to inquire as to why Panhandle, unlike 
other pipeline companies, had failed to install the needed 
additional facilities (App. I, 198, 202-3), the Trial 
Examiner sustained the objections of counsel for Panhan¬ 
dle and counsel for the Commission. In so doing, he ruled 
that the question of “whether Panhandle has been diligent 
in carrying out the construction program or programs 
which have been authorized” was outside the scope of the 
inquiry under the Commission’s hearing order (App. Ill, 
1200 ). 

Finally, it should be noted that the sole reason for adop¬ 
tion of Opinion No. 166-A was Panhandle’s action in volun¬ 
tarily reducing its deliveries to East Ohio, Ohio Fuel and 
Storage Company. While such action by Panhandle was 
in violation of the Commission’s allocation order of July 
17, 1948, it was a matter as to which Petitioner had no 
knowledge, responsibility, or control. In any event, the 
Act prescribes its own civil and criminal sanctions and pro¬ 
vides the methods by which the Commission may secure 
compliance with its orders. When faced with an ultimatum, 
such as that contained in Panhandle’s letter of August 21, 
1948, the Act does not contemplate that the Commission 
will attempt to induce compliance with its orders by under¬ 
taking ex parte to relieve the recalcitrant of its contractual 
liability for damages. 

(C) The Commission Violated the Administrative Proce¬ 
dure Act. 

Since the Commission’s action so clearly violated the Ad¬ 
ministrative Procedure Act in so many respects, such vio¬ 
lations are merely enumerated at this point without argu¬ 
ment: 

(a) Petitioner was not “timely informed” of “the 
matters of fact and law asserted” nor given “prompt 
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notice of issues controverted in fact or law,” as re¬ 
quired by Section 5(a) of that Act. 

(b) The Commission refused to “afford” Petitioner 
opportunity for (1) “the submission and consideration 
of facts, argument” or (2) “hearing, and decision upon 
notice,” as required by Section 5(b) of that Act. 

(c) The Commission’s action here complained of 
violated Section 7(c) of that Act which provides that 
“no sanction shall be imposed or rule or order be issued 
except upon consideration of the whole record or such 
portions thereof as may be cited by any party and as 
supported by and in accordance with the reliable, pro¬ 
bative, and substantial evidence.” 

(d) Petitioner was denied “the right to present” its 
“case or defense by oral or documentary evidence, to 
submit rebuttal evidence, and to conduct such cross- 
examination as may be required for a full and true dis¬ 
closure of the facts,” as required by Section 7(c) of 
that Act. 

(e) The Commission’s action in issuing its Opinion 
No 166-A on the basis of undisclosed “information” 
received from an undisclosed source in an undisclosed 
manner and on the basis of “advice” obtained from 
Panhandle’s self-serving letter violated Section 7(d) 
of that Act which provides that “the transcript of tes¬ 
timony and exhibits, together with all papers and re¬ 
quests filed in the proceeding, shall constitute the ex¬ 
clusive record for decision.” 

(f) Since the Commission’s action here complained 
of was unauthorized by and contrary to the Natural 
Gas Act, such action violated Section 9(a) of the Ad¬ 
ministrative Procedure Act which provides that “no 
sanction shall be imposed or substantive rule or order 
be issued except within jurisdiction delegated to the 
agency and as authorized by law.” 
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(D) The Commission Unoonstitutionakly Confiscated 
Petitionee’s Property and Contract Rights for the 
Benefit of Panhandle. 

As already shown, Opinion No. 166-A was adopted by the 
Commission in an attempt to relieve Panhandle of its con¬ 
tractual obligation to reimburse Petitioner for the cost of 
manufacturing gas. This action was taken in the light of 
the ultimatum contained in Panhandle’s letter to the Com¬ 
mission of August 21, 1948, for the purpose of inducing or 
persuading Panhandle to comply with the July 17, 1948 
order. 

However, this bounty could not be conferred upon Pan¬ 
handle except at the expense of Petitioner, since Petitioner 
must bear the cost of manufacturing gas unless reimbursed 
by Panhandle in accordance with the contract. Despite this, 
the Commission adopted Panhandle’s contentions in the 
matter the day after it received Panhandle’s letter. Not 
only was Petitioner denied any opportunity to be heard, 
but the Commission acted without the benefit of any pres¬ 
entation to it of the legal or equitable principles which are 
obviously relevant to a determination of the question of 
whether the cost of manufacturing gas should be borne by 
Panhandle or by Petitioner. 

From a legal standpoint, the Commission, as already 
shown, does not appear to have any jurisdiction over this 
provision of the contract, under Section 1(b) of the Act, 
and, in any event, the Commission could not abrogate or 
modify such provision except “after a hearing” and upon 
the basis of the findings required under Section 5(a). 

While the Commission thus did not even purport to exer¬ 
cise such regulatory authority as it has under the Act, the 
ipse dixit contained in its Opinion No. 166-A can be set 
aside only upon this direct review under Section 19 of the 
Act. In this connection it may be noted that the question of 
Panhandle’s liability to reimburse Petitioner for the cost 
of manufacturing gas is now the subject of litigation be¬ 
tween Panhandle and Petitioner, which is pending in the 
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District Court of the United States for the Eastern District 
of Michigan, Southern Division. 1 

CONCLUSION. 

It is respectfully submitted that, for the reasons hereto¬ 
fore stated, Paragraphs (A), (B) and (C) of the Commis¬ 
sion’s order of July 17,1948 and its accompanying Opinion 
No. 166; the Commission’s orders of July 22 and 23, 1948; 
and its Opinion No. 166-A, should be vacated and set aside. 

Respectfully submitted, 

Donald R. Richberg, 

815 Fifteenth Street, N. W., 
Washington 5, D. C. 

Charles V. Shannon, 

Stanley M. Morley, 

520 Shoreham Building, 
Washington 5, D. C., 

Attorneys for Michigan 
Consolidated Gas Company. 

April 15, 1949. 

1 See Panhandle’s Motion of February 21, 1949, for Leave to Intervene in 
the instant review. 
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APPENDIX. 

The relevant sections of the Natural Gas Act, as amended 
(Act of June 21,1938, c. 556 (52 Stat. 821), U.S.C., Title 15, 
§§ 717-717w; as amended by Act of February 7, 1942, c. 49 
(56 Stat. 83), U.S.C., Title 15, §717f), are set forth below: 

Sec. 1 . (b) The provisions of this act shall apply to 
the transportation of natural gas in interstate commerce, 
to the sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commercial, 
industrial, or any other use, and to natural gas companies 
engaged in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas or to the 
local distribution of natural gas or to the facilities used for 
such distribution or to the production or gathering of nat¬ 
ural gas. 

• ••••••••• 

Sec. 2. (5) “Natural gas” means either natural gas un¬ 
mixed, or any mixture of natural and artificial gas. 

##*•*••••• 

Sec. 4. (a) All rates and charges made, demanded, or 
received by any natural-gas company for or in connec¬ 
tion with the transportation or sale of natural gas sub¬ 
ject to the jurisdiction of the Commission, and all rules 
and regulations affecting or pertaining to such rates or 
charges, shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is hereby de¬ 
clared to be unlawful. 

Sec. 4. (b) No natural-gas company shall, with respect to 
any transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or subject 
any person to any undue prejudice or disadvantage, or 
(2) maintain any unreasonable difference in rates, charges, 
service, facilities, or in any other respect, either as between 
localities or as between classes of service. 

Sec. 4. (c) Under such rules and regulations as the Com¬ 
mission may prescribe, every natural-gas company shall 
file with the Commission, within such time (not less than 
sixty days from the date this act takes effect) and in such 
form as the Commission may designate, and shall keep open 
in convenient form and place for public inspection, sched- 
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ules showing all rates and charges for any transportation 
or sale subject to the jurisdiction of the Commission, and 
the classifications, practices, and regulations affecting such 
rates and charges, together with all contracts which in any 
manner affect or relate to such rates, charges, classifica¬ 
tions, and services. 

Sec. 4. (d) Unless the Commission otherwise orders, no 
change shall be made by any natural-gas company in any 
such rate, charge, classification, or service, or in any rule, 
regulation, or contract relating thereto, except after thirty 
days’ notice to the Commission and to the public. Such 
notice shall be given by filing with the Commission and 
keeping open for public inspection new schedules stating 
plainly the change or changes to be made in the schedule or 
schedules then in force and the time when the change or 
changes will go into effect. The Commission, for good 
cause shown, may allow changes to take effect without re¬ 
quiring the thirty days’ notice herein provided for by an 
order specifying the changes so to be made and the time 
when they shall take effect and the manner in which they 
shall be filed and published. 

Sec. 4. (e) Whenever any such new schedule is filed 
the Commission shall have authority, either upon complaint 
of any State, municipality, or State commission, or upon 
its own initiative without complaint, at once, and if it so 
orders, without answer or formal pleading by the natural- 
gas company, but upon reasonable notice, to enter upon a 
hearing concerning the lawfulness of such rate, charge, clas¬ 
sification, or service; and, pending such hearing and the 
decision thereon, the Commission, upon filing with such 
schedules and delivering to the natural-gas company af¬ 
fected thereby a statement in writing of its reasons for such 
suspension, may suspend the operation of such schedule and 
defer the use of such rate, charge, classification, or service, 
but not for a longer period than five months beyond the 
time when it would otherwise go into effect: Provided, 
That the Commission shall not have authority to suspend 
the rate, charge, classification, or service for the sale of 
natural gas for resale for industrial use only; and after full 
hearings, either completed before or after the rate, charge, 
classification, or service goes into effect, the Commission 
may make such orders with reference thereto as would be 
proper in a proceeding initiated after it had become effec¬ 
tive. If the proceeding has not been concluded and an or- 
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der made at the expiration of the suspension period, on 
motion of the natural-gas company making the filing, the 
proposed change of rate, charge, classification, or service 
shall go into effect. Where increased rates or charges are 
thus made effective, the Commission may, by order, require 
the natural-gas company to furnish a bond, to be approved 
by the Commission, to refund any amounts ordered by the 
Commission, to keep accurate accounts in detail of all 
amounts received by reason of such increase, specifying by 
whom and in whose behalf such amounts were paid, and, 
upon completion of the hearing and decision, to order such 
natural-gas company to refund, with interest, the portion 
of such increased rates or charges by its decision found not 
justified. At any hearing involving a rate or charge sought 
to be increased, the burden of proof to show that the in¬ 
creased rate or charge is just and reasonable shall be upon 
the natural-gas company, and the Commission shall give to 
the hearing and decision of such questions preference over 
other questions pending before it and decide the same as 
speedily as possible. 

• •••••••*• 

Sec. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com¬ 
pany, shall find that any rate, charge, or classification de¬ 
manded, observed, charged, or collected by any natural-gas 
company in connection with any transportation or sale of 
natural gas, subject to the jurisdiction of the Commission, 
or that any rule, regulation, practice, or contract affecting 
such rate, charge, or classification is unjust, unreasonable, 
unduly discriminatory, or preferential, the Commission 
shall determine the just and reasonable rate, charge, clas¬ 
sification, rule, regulation, practice, or contract to be there¬ 
after observed and in force, and shall fix the same by or¬ 
der: Provided , however , That the Commission shall have 
no power to order any increase in any rate contained in the 
currently effective schedule of such natural gas company 
on file with the Commission, unless such increase is in accor¬ 
dance with a new schedule filed by such natural gas com¬ 
pany ; but the Commission may order a decrease where ex¬ 
isting rates are unjust, unduly discriminatory, preferential, 
otherwise unlawful, or are not the lowest reasonable rates. 
• ••••••••• 
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Sec. 7. (a) Whenever the Commission, after notice and 
opportunity for hearing, finds such action necessary or de¬ 
sirable in the public interest, it may by order direct a nat¬ 
ural-gas company to extend or improve its transportation 
facilities, to establish physical connection of its transpor¬ 
tation facilities with the facilities of, and sell natural gas 
to, any person or municipality engaged or legally author¬ 
ized to engage in the local distribution of natural or arti¬ 
ficial gas to the public, and for such purpose to extend its 
transportation facilities to communities immediately ad¬ 
jacent to such facilities or to territory served by such nat¬ 
ural-gas company, if the Commission finds that no undue 
burden will be placed upon such natural-gas company 
thereby: Provided , That the Commission shall have no au¬ 
thority to compel the enlargement of transportation facili¬ 
ties for such purposes, or to compel such natural-gas com¬ 
pany to establish physical connection or sell natural gas 
when to do so would impair its ability to render adequate 
service to its customers. 

Sec. 7. (b) No natural-gas company shall abandon all or 
any portion of its facilities subject to the jurisdiction of the 
Commission, or any service rendered by means of such fa¬ 
cilities, without the permission and approval of the Com¬ 
mission first had and obtained, after due hearing, and a 
finding by the Commission that the available supply of 
natural gas is depleted to the extent that the continuance 
of service is unwarranted, or that the present or future 
public convenience or necessity permit such abandonment. 

Sec. 7. (c) No natural-gas company or person which will 
be a natural-gas company upon completion of any proposed 
construction or extension shall engage in the transportation 
or sale of natural gas, subject to the jurisdiction of the 
Commission, or undertake the construction or extension of 
any facilities therefor, or acquire or operate any such fa¬ 
cilities or extensions thereof, unless there is in force with 
respect to such natural-gas company a certificate of public 
convenience and necessity issued by the Commission au¬ 
thorizing such acts or operations: Provided , however , That 
if any such natural-gas company or predecessor in interest 
was bona fide engaged in transportation or sale of natural 
gas, subject to the jurisdiction of the Commission, on the 
effective date of this amendatory Act, over the route or 
routes or within the area for which application is made and 
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has so operated since that time, the Commission shall issue 
such certificate without requiring further proof that public 
convenience and necessity will be served by such operation, 
and without further proceedings, if application for such 
certificate is made to the Commission within ninety days 
after the effective date of this amendatory Act. Pending 
the determination of any such application, the continuance 
of such operation shall be lawful. 

In all other cases the Commission shall set the matter for 
hearing and shall give such reasonable notice of the hearing 
thereon to all interested persons as in its judgment may he 
necessary under rules and regulations to be prescribed by 
the Commission; and the application shall be decided in ac¬ 
cordance with the procedure provided in subsection (e) of 
this section and such certificate shall be issued or denied 
accordingly: Provided , however , That the Commission may 
issue a temporary certificate in cases of emergency, to as¬ 
sure maintenance of adequate service or to serve particular 
customers, without notice or hearing, pending the determi¬ 
nation of an application for a certificate, and may by regu¬ 
lation exempt from the requirements of this section tem¬ 
porary acts or operations for which the issuance of a cer¬ 
tificate will not be required in the public interest. 

• ••••••••• 

Sec. 7. (e) Except in the cases governed by the provisos 
contained in subsection (c) of this section, a certificate shall 
be issued to any qualified applicant therefor, authorizing 
the whole or any part of the operation, sale, service, con¬ 
struction, extension, or acquisition covered by the applica¬ 
tion, if it is found that the applicant is able and willing 
properly to do the acts and to perform the service proposed 
and to conform to the provisions of the Act and the require¬ 
ments, rules, and regulations of the Commission thereunder, 
and that the proposed service, sale, operation, construction, 
extension, or acquisition, to the extent authorized by the 
certificate, is or will be required by the present or future 
public convenience and necessity; otherwise such applica¬ 
tion shall be denied. The Commission shall have the power 
to attach to the issuance of the certificate and to the exer¬ 
cise of the rights granted thereunder such reasonable terms 
and conditions as the public convenience and necessity may 
require. 

• ••••••••• 
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Sec. 19. (a) Any person, State, municipality, or State 
commission aggrieved by an order issued by the Commis¬ 
sion in a proceeding under this act to which such person, 
State, municipality, or State commission is a party may 
apply for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall set forth 
specifically the ground or grounds upon which such appli¬ 
cation is based. Upon such application the Commission 
shall have power to grant or deny rehearing or to abrogate 
or modify its order without further hearing. Unless the 
Commission acts upon the application for rehearing within 
thirty days after it is filed, such application may be deemed 
to have been denied. No proceeding to review any order of 
the Commission shall be brought by any person unless such 
person shall have made application to the Commission for 
a rehearing thereon. 

Sec. 19. (b) Any party to a proceeding under this act ag¬ 
grieved by an order issued by the Commission in such pro¬ 
ceeding may obtain a review of such order in the circuit 
court of appeals of the United States for any circuit where¬ 
in the natural-gas company to which the order relates is 
located or has its principal place of business, or in the 
United States Court of Appeals for the District of Colum¬ 
bia, by filing in such court, within sixty days after the order 
of the Commission upon the application for rehearing, a 
written petition praying that the order of the Commission 
be modified or set aside in whole or in part. A copy of such 
petition shall forthwith be served upon any member of the 
Commission and thereupon the Commission shall certify 
and file with the court a transcript of the record upon which 
the order complained of was entered. Upon the filing of 
such transcript such court shall have exclusive jurisdiction 
to affirm, modify, or set aside such order in whole or in 
part. No objection to the order of the Commission shall 
be considered by the court unless such objection shall have 
been urged before the Commission in the application for 
rehearing unless there is reasonable ground for failure so 
to do. The finding of the commission as to the facts, if sup¬ 
ported by substantial evidence, shall be conclusive. If any 
party shall apply to the court for leave to adduce additional 
evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for failure to adduce such evidence in 
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the proceedings before the Commission, the court may order 
such additional evidence to be taken before the Commis¬ 
sion and to be adduced upon the hearing in such manner 
and upon such terms and conditions as to the court may 
seem proper. The Commission may modify its findings 
as to the facts by reason of the additional evidence so taken, 
and it shall file with the court such modified or new findings, 
which if supported by substantial evidence, shall be conclu¬ 
sive, and its recommendation, if any, for the modification or 
setting aside of the original order. The judgment and de¬ 
cree of the court, affirming, modifying, or setting aside, in 
whole or in part, any such order of the Commission, shall 
be final, subject to review by the Supreme Court of the 
United States upon certiorari or certification as provided in 
sections 239 and 240 of the Judicial Code, as amended 
(U. S. C., title 28, secs. 346 and 347). 

• ••••••••• 

Sec. 20. (a) Whenever it shall appear to the Commission 
that any person is engaged or about to engage in any acts 
or practices which constitute or will constitute a violation of 
the provisions of this act, or of any rule, regulations, or or¬ 
der thereunder, it may in its discretion bring an action in 
the proper district court of the United States, the District 
Court of the United States for the Disrict of Columbia, or 
the United States courts of any Territory or other place 
subject to the jurisdiction of the United States, to enjoin 
such acts or practices and to enforce compliance with this 
act or any rule, regulation, or order thereunder, and upon 
a proper showing a permanent or temporary injunction or 
decree or restraining order shall be granted without bond. 
The Commission may transmit such evidence as may be 
available concerning such acts or practices or concerning 
apparent violations of the Federal antitrust laws to the 
Attorney General, who, in his discretion, may institute the 
necessary criminal proceedings. 

Sec. 20. (b) Upon application of the Commission the dis¬ 
trict courts of the United States, the District Court of the 
United States for the District of Columbia, and the United 
States courts of any Territory or other place subject to the 
jurisdiction of the United States shall have jurisdiction to 
issue writs of mandamus commanding any person to com- 
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ply with the provisions of this act or any rule, regulation, 
or order of the Commission thereunder. 

• ••••••••• 

Sec. 21. (a) Any person who willfully and knowingly 
does or causes or suffers to be done any act, matter, or 
thing in this act prohibited or declared to be unlawful, or 
who willfully and knowingly omits or fails to do any act, 
matter, or thing in this act required to be done, or willfully 
and knowingly causes or suffers such omission or failure, 
shall, upon conviction thereof, be punished by a fine of not 
more than $5,000 or by imprisonment for not more than two 
years, or both. 

Sec. 21. (b) Any person who willfully and knowingly vio¬ 
lates any rule, regulation, restriction, condition, or order 
made or imposed by the Commission under authority of 
this act, shall, in addition to any other penalties provided by 
law, be punished upon conviction thereof by a fine of not 
exceeding $500 for each and every day during which such 
offense occurs. 

The relevant sections of the Administrative Procedure 
Act (Act of June 11, 1946, c. 324 (60 Stat. 237), U.S.C., 
Title 5, §§ 1001-1011) are as follows: 

Se^. 2. (f) Sanction and Relief. —“Sanction’* includes 
the whole or part of any agency (1) prohibition, require¬ 
ment, limitation, or other condition affecting the freedom 
of any person; (2) withholding of relief; (3) imposition of 
any form of penalty or fine; (4) destruction, taking, seizure, 
or withholding of property; (5) assessment of damages, re¬ 
imbursement, restitution, compensation, costs, charges, or 
fees; (6) requirement, revocation, or suspension of a li¬ 
cense; or (7) taking of other compulsory or restrictive ac¬ 
tion. “Relief” includes the whole or part of any agency 
(1) grant of money, assistance, license, authority, exemp¬ 
tion, exception, privilege, or remedy; (2) recognition of any 
claim, right, immunity, privilege, exemption, or exception; 
or (3) taking of any other action upon the application or 
petition of, and beneficial to, any person. 

• ••••*•••# 

Sec. 5. In every case of adjudication required by statute 
to be determined on the record after opportunity for an 
agency hearing, except to the extent that there is involved 
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(1) any matter subject to a subsequent trial of the law and 
the facts de novo in any court; (2) the selection or tenure of 
an officer or employee of the United States other than exam¬ 
iners appointed pursuant to section 11; (3) proceedings in 
which decisions rest solely on inspections, tests, or elections; 
(4) the conduct of military, naval, or foreign-affairs func¬ 
tions ; (5) cases in which an agency is acting as an agent for 
a court; and (6) the certification of employee representa¬ 
tives— 

Sec. 5. (a) Notice. —Persons entitled to notice of an 
agency hearing shall be timely informed of (1) the time, 
place, and nature thereof; (2) the legal authority and juris¬ 
diction under which the hearing is to be held; and (3) the 
matters of fact and law asserted. In instances in which 
private persons are the moving parties, other parties to 
the proceeding shall give prompt notice of issues contro¬ 
verted in fact or law; and in other instances agencies may 
by rule require responsive pleading. In fixing the times 
and places for hearings, due regard shall be had for the con¬ 
venience and necessity of the parties or their representa¬ 
tives. 

Sec. 5. (b) Procedure. —The agency shall afford all in¬ 
terested parties opportunity for (1) the submission and 
consideration of facts, argument, offers of settlement, or 
proposals of adjustment where time, the nature of the pro¬ 
ceeding, and the public interest permit, and (2) to the ex¬ 
tent that the parties are unable so to determine any con¬ 
troversy by consent, hearing, and decision upon notice and 
in conformity with sections 7 and 8. 

• •••#•••«• 

Sec. 7. In hearings which section 4 or 5 requires to be 
conducted pursuant to this section— 

• ••••••••• 

Sec. 7. (c) Evidence. —Except as statutes otherwise pro¬ 
vide, the proponent of a rule or order shall have the burden 
of proof. Any oral or documentary evidence may be re¬ 
ceived, but every agency shall as a matter of policy provide 
for the exclusion of irrelevant, immaterial, or unduly repe¬ 
titious evidence and no sanction shall be imposed or rule or 
order be issued except upon consideration of the whole rec¬ 
ord or such portions thereof as may be cited by any party 
and as supported by and in accordance with the reliable, 
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probative, and substantial evidence. Every party shall have 
the right to present his case or defense by oral or docu¬ 
mentary evidence, to submit rebuttal evidence, and to con¬ 
duct such cross-examination as may be required for a full 
and true disclosure of the facts. In rule making or deter¬ 
mining claims for money or benefits or applications for ini¬ 
tial licenses any agency may, where the interest of any 
party will not be prejudiced thereby, adopt procedures for 
the submission of all or part of the evidence in written 
form. 

Sec. 7. (d) Record. —The transcript of testimony and ex¬ 
hibits, together with all papers and requests filed in the pro¬ 
ceeding, shall constitute the exclusive record for decision 
in accordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
Where any agency decision rests on official notice of a ma¬ 
terial fact not appearing in the evidence in the record, any 
party, shall on timely request be afforded an opportunity 
to show the contrary. 

• ••••••••• 

Sec. 9. In the exercise of any power or authority— 

Sec. 9. (a) In General. —No sanction shall be imposed 
or substantive rule or order be issued except within juris¬ 
diction delegated to the agency and as authorized by law. 

.. 

Sec. 10. Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to agency 
discretion— 

Sec. 10. (a) Right op review. — Any person suffering legal 
wrong because of any agency action, or adversely affected 
or aggrieved by such action within the meaning of any rele¬ 
vant statute, shall be entitled to judicial review thereof. 
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®ntteb States Court of Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10056 

Panhandle Eastern Pipe Line Company, petitioner 

v. 

Federal Power Commission, respondent 


ON PETITION TO REVIEW ORDERS AND OPINIONS OP THE 
FEDERAL POWER COMMISSION 


BRIEF FOR RESPONDENT 


COUNTERSTATEMENT OF THE CASE 

The petitions for review filed by Panhandle Eastern Pipe 
Line Company (Panhandle) in this cause and by Michigan 
Consolidated Gas Company (Consolidated) in cause No. 10,060 
relate to opinions and orders of the Federal Power Commission 
(Commission) issued in, or in connection with, the same pro¬ 
ceeding before the Commission. Also, each of these parties 
was permitted by the Court to intervene in the review proceed¬ 
ings filed by the other. For that reason, Respondent makes 
the same Counterstatement of the Case in each of its Briefs 
filed with the Court in these causes. 

Commission’s order of March 23,1948 

On March 23, 1948, the Commission issued its “Order for 
Inquiry and Investigation Under Sections 5,14, and 16, of the 
Natural Gas Act and Fixing Date for Hearing,” in its Docket 
No. G-1023. Panhandle, petitioner in Cause No. 10,056, and 
Panhandle’s gas distributing customers (including Consoli- 

(i) 
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dated, petitioner in Cause No. 10,060) were made parties to 
that proceeding (Jt. App. 280-288). 

The order of March 23,1948, was issued upon consideration 
of various matters brought to the attention of the Commission 
indicating a possible shortage of pipeline capacity in the Pan¬ 
handle system to supply the requirements of Panhandle’s di¬ 
rect customers and of its distributing utility customers, 
including indicated requirements for underground storage in 
Michigan, Kentucky, Ohio, and Canada. Also considered were 
questions concerning lawfulness of certain deliveries made by 
Panhandle under filed rate schedules, particularly those to Con¬ 
solidated at Detroit, Michigan, and related questions having 
a bearing upon the lawful demands which might then or in the 
immediate future be made upon Panhandle for a supply of gas 
under rate schedules on file with the Commission (Jt. App. 
281-282). 

The matters presented and issues raised upon which the 
Commission ordered the public hearing to be-held were as 
follows: 

(1) The delivery capacity of the Panhandle system during 
the summer of 1948 (Jt. App. 282); 

(2) Whether the facts and circumstances respecting the gas 
supply situation in the area served by Panhandle justified and 
required the continued delivery beyond April 30, 1948, of 20 
million cubic feet of natural gas per day by Texas Eastern 
Transmission Corporation (Texas Eastern) to customers 
served by Panhandle, as provided by the Commission’s order 
of October 10,1947, in Docket No. G-880 (Jt. App. 282) ; 

(3) The total natural-gas requirements of customers served 
directly by Panhandle and of its gas distributing utility cus¬ 
tomers, as a basis for determination of what volumes of nat¬ 
ural gas were or would be available from the Panhandle 
system to meet the day-to-day requirements of such customers 
and to provide natural gas for underground storage (Jt. 
App. 282-283); 

(4) The natural gas requirements of Michigan Gas Storage 
Company (Storage Company) from Panhandle during the 
s umm er of 1948 for consumers’ current daily demands and for 
underground storage (Jt. App. 283); 
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(5) The lawfulness of certain deliveries of natural gas by 
Panhandle to Consolidated with respect to Supplement No. 5 
to Panhandle’s Rate Schedule FPC No. 12; and the lawful¬ 
ness., under filed rate schedules, of deliveries of natural gas by 
Panhandle to Consolidated for storage in the Austin Field 
(Jt. App. 283); 

(6) The lawfulness of deliveries of natural gas by Pan¬ 
handle to The East Ohio Gas Company (East Ohio) under 
Supplement No. 7 to Panhandle’s Rate Schedule FPC No. 61, 
which supplement was suspended by order of the Commission 
under date of March 9, 1948, in its Docket No. G-1010 (Jt. 
App. 283-284); 

(7) The volumes of natural gas Panhandle was obligated to 
deliver to The Ohio Fuel Gas Company (Ohio Fuel) after 
April 16, 1948, under Panhandle’s Rate Schedule FPC No. 108 
(Jt. App. 284); 

(8) The complaint filed by certain western Michigan cities, 
including Grand Rapids, designated as the Commission’s 
Docket No. G-1013, wherein it was requested that the Com¬ 
mission order that a sufficient volume of gas be delivered by 

. Panhandle to Consolidated for storage in the Austin Field so 
that such western Michigan cities might have an adequate sup¬ 
ply of natural gas to meet their winter requirements, thus pre¬ 
senting a question as to the availability of such volumes of gas 
from Panhandle and whether the Commission might reason¬ 
ably and lawfully require Panhandle to supply the service 
prayed for by the complainants (Jt. App. 284); 

(9) The request of Union Gas Company of Canada, Ltd., 
filed January 30, 1948, for an order of the Commission modi¬ 
fying its order of April 23, 1946, in Docket No. G-612, and to 
provide by order a supply of natural gas by Panhandle to 
Union Gas Company (Jt. App. 284-285); and 

(10) The lawfulness of deliveries of natural gas by Panhan¬ 
dle to certain of its direct industrial customers under contracts 
dated December 24, 1947, providing for firm service to such 
customers during a period of 180 days subsequent to April 1st 
of each year (Jt. App. 285). 

In its March 23, 1948, order the Commission provided that 
a public hearing be held commencing April 7,1948, concerning 
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all of the matters presented and the issues raised as outlined 
above, and also consolidated therewith, for the purposes of 
hearing, Docket Nos. G-880, G-1010 and G-1013 (Jt. 
App. 85-86). 

On April 1, 1948, the Michigan Public Service Commission 
filed its petition in Docket No. G-1029, requesting that the 
Commission order Panhandle to give priority to deliveries to 
Storage Company and to Consolidated before making deliv¬ 
eries to direct or indirect interruptible consumers taking gas 
from Panhandle (Jt. App. 66). 

On April 5. 1948, the New York Public Service Commission 
filed its petition in Docket No. G-1031, requesting that the 
Commission issue an order continuing in effect the emergency 
deliveries of natural gas by Texas Eastern as directed in the 
Commission’s order of October 10, 1947, in Docket No. G-880 
(Jt. App. 71-72). 

Docket Nos. G-1029 and G-1031 were consolidated for hear¬ 
ing with Docket No. G-1023. 

The Commission in its Opinion No. 166 (Jt. App. 21-74) 
stated: 

Each of these proceedings was set down for hearing 
by separate order but because all are related more or 
less directly to the disparity between the system ca¬ 
pacity of Panhandle Eastern Pipe Line Company (Pan¬ 
handle) and the demands upon that system they were 
heard upon a consolidated record (Jt. App. 27). 

Commission’s opinion and orders of July 17,1948 

The following opinion and accompanying orders were issued 
July 17, 1948, by the Commission upon the consolidated rec¬ 
ord in these proceedings: 

(1) Opinion No. 166 (Jt. App. 21,191). 

(2) Order Modifying Certificate and Permitting Rate 
Schedule to Become Effective, entered in Docket No. G-1023 
and Docket Nos. G-620 and G-1035 (Jt. App. 235). 

(3) Order Continuing in Effect Paragraph (J) of Order 
of October 10, 1947, entered in Docket No. G-880 (Jt. 
App. 241). 
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(4) Order, entered in Docket Nos. G-1023, G-1029, G-1031, 
and G-1013 (Jt. App. 18, 243). 

(5) Order Dismissing Petition, entered in Docket No. 
G-880 (Jt. App. 246). 

Subsequently, the Commission entered further orders and 
a supplemental opinion based upon the consolidated record and 
proceedings, as follows: 

(6) Order Allowing Supplemental Rate Schedules to Take 
Effect, entered July 22, 1948, in Docket Nos. G-1023, G-1029, 
G-1031, and G-1013 (Jt. App. 255). 

(7) Order Allowing Supplemental Rate Schedule to Take 
Effect, entered July 23, 1948, in Docket Nos. G-1023, G-1029, 
G-1031, and G-1013 (Jt. App. 257). 

(8) Order Rejecting Proposed Supplemental Rate Schedule 
and Prescribing a Supplemental Rate Schedule, entered Au¬ 
gust 6, 1948, in Docket Nos. G-1023, G-1029, G-1031, and 
G-1013 (Jt. App. 75). 

(9) Supplemental Opinion No. 166-A, dated August 24, 
1948, in Docket Nos. G-620 and G-1035, G-880, G-1013, 
G-1029, G-1023, and G-1031 (Jt. App. 259). 

(10) Order Denying Petitions for Rehearing (filed by Con¬ 
solidated and by Michigan Public Service Commission and 
relating to Supplemental Opinion No. 166-A), entered Octo¬ 
ber 12, 1948, in Docket Nos. G-1023, G-1029, G-1031, and 
G-1013 (Jt. App. 263). 

Of the four orders entered and issued with Opinion No. 166 
on July 17, 1948, judicial review has been requested of only a 
portion of the one order entered in Docket Nos. G-1023, G-1029, 
G-1031, and G-1013. No review has been requested by any 
party of the other orders then entered. 

That part of the order of July 17, 1948, in Docket Nos. 
G-1023, G-1029, G-1031, and G-1013 which is now before the 
Court for review in these causes, relates only to the following of 
the numerous matters presented to and determined by the 
Commission upon the consolidated proceedings: 

(1) Provision for delivery of 15,000 Mcf. of natural gas by 
Panhandle to Ohio Fuel at the Maumee delivery point until 
April 30,1949; 
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(2) Ordering pro rata deliveries of natural gas by Panhandle 
to Storage Company and to Consolidated from July 17, 1948, 
until October 31,1948; 

(3) Ordering uniform hourly deliveries of natural gas by 
Panhandle to Consolidated at Detroit by means of mechanical 
controllers; 

(4) Ordering deliveries of natural gas by Panhandle to 
Consolidated at the Detroit, Michigan, delivery point without 
restriction as to the locality within which such natural gas may 
be distributed and resold by Consolidated throughout its 
system. 

Contentions of petitioners in Cause Nos. 10,056 and 10,060 
as to opinions and orders of July 17,1948 

Panhandle .—The petition for review filed by Panhandle in 
Cause No. 10,056, insofar as it relates to the Commission’s 
Opinion No. 166 and accompanying order issued July 17,1948, 
in Docket Nos. G-1023, G-1029, G-1031, and G-1013, chal¬ 
lenges the Commission’s determination that Panhandle shall 
deliver natural gas to Consolidated at the Detroit, Michigan, 
delivery point for (1) underground storage by Consolidated 
in its Austin Reid, and (2) for sale and distribution by Con¬ 
solidated to consumers in its so-called Western District of 
Michigan (Jt. App. 12-13). 

Consolidated .—The petition for review filed by Consolidated 
in Cause No. 10,060, insofar as it relates to this same opinion 
and order of the Commission, challenges the Commission’s 
determination (1) in Paragraph (A) thereof that Panhandle 
shall deliver a volume of not less than 15 million cubic feet 
of natural gas per day to Ohio Riel at the Maumee delivery 
point on the Panhandle pipe-line system (Jt. App. 166-168); 
(2) in Paragraph (B) that Panhandle shall, until October 31, 
1948, make daily deliveries, in a specified ratio, to Consolidated 
and to Michigan Gas Storage Company of such volumes of 
natural gas as may be available after making deliveries to all 
of Panhandle’s other customers east of its Edgerton compressor 
station (Jt. App. 168-175); and, (3) in Paragraph (C) that 
Panhandle shall install physical means of controlling deliveries 
of natural gas to Consolidated at the Detroit delivery point so 
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as to make such deliveries on an approximately uniform hourly 
basis (Jt. App. 175-176). 

Consolidated’s contentions as to Paragraph (A) 

Consolidated seeks review of Paragraph (A) of the Com¬ 
mission’s order of July 17, 1948, in Docket Nos. G-1023, 
G—1029, G-1031, and G-1013, which directs that Panhandle 
shall file with the Commission a supplement to the rate sched¬ 
ule under which it sells and delivers gas to The Ohio Fuel Gas 
Company, “which supplement shall provide that Panhandle is 
obligated to make available to The Ohio Fuel Gas Company 
until April 30,1949, at the Maumee delivery point on the Pan¬ 
handle pipe-line system, a volume of not less than 15,000 Mcf. 
of natural gas per day of the total volume of 25,000 Mcf. per 
day which Panhandle now is obligated to deliver to Ohio Fuel 
under Paragraph 4 (a) of Article II of the contract of February 
9, 1945, * * *” (Jt. App. 243). Panhandle does not 
challenge the validity of Paragraph (A) of the order. 

The facts relating to this part of the Commission’s order are 
as follows: 

The deliveries of natural gas by Panhandle to Ohio Fuel are 
made pursuant to the terms and conditions of a contract en¬ 
tered into between those two parties on February 9,1945. This 
contract is on file with the Commission as Panhandle’s Rate 
Schedule FPC No. 108 (Jt. App. 710-727). 

Section 4 (a) of Article II of this contract provides for the 
delivery by Panhandle to Ohio Fuel of a volume of 25 million 
cubic feet of natural gas per day (Jt. App. 713). Article III 
of the same contract provides that with respect to delivery of 
gas under Section 4 (a) of Article II, the agreement shall ex¬ 
tend for a term of twenty years, and that deliveries shall be at 
the Muncie and Maumee delivery points in such proportions 
as may be agreed upon between the parties from time to time, 
provided however, that Panhandle may at its option require 
that as much as 20 million cubic feet per day thereof shall be 
delivered at the Muncie connection. (The Maumee connec¬ 
tion is east of Panhandle’s Edgerton compressor station, and 
the Muncie connection is west thereof) (Jt. App. 714). 
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Section 4 (b) of Article II of the contract provides for the 
delivery of an additional volume of 25 million cubic feet of gas 
per day (Jt. App. 713-714). Article IV of the same contract 
provides that with respect to deliveries of gas under Section 
4 (b), the term of the agreement shall be five years, subject to 
termination and cancellation prior to the expiration of that 
period upon certain contingencies. It is also provided in Ar¬ 
ticle IV that deliveries of the additional 25 million cubic feet 
per day under Section 4 (b) of Article II shall be at the Maumee 
and Muncie connections in such proportions as shall be agreed 
upon, provided, however, that Panhandle may at its option 
require that as much as ten million cubic feet per day shall 
be delivered at the Muncie connection (Jt. App. 714-715). 

By letter of February 25,1948, Panhandle notified Ohio Fuel 
of cancellation of Section 4 (b) of Article II and of Article IV 
of the contract of February 9,1945, in accordance with the terms 
of its filed rate schedules (Jt. App. 807-808) and on March 17, 
1948, filed with the Commission an appropriate supplement to 
its filed rate schedule to make such notice of cancellation effec¬ 
tive. (Supplement 9 to Panhandle Rate Schedule FPC No. 
108; Jt. App. 803-808.) By order of April 14, 1948, the Com¬ 
mission, among other actions taken, suspended the rate Supple¬ 
ment No. 9 until after hearing thereon (Jt. App. 47-48). 

In its Opinion No. 166 and accompanying order issued in 
Docket Nos. G-620 and G-1035 on July 17, 1948, the Com¬ 
mission found and ordered that the supplement providing for 
the cancellation of Section 4 (b) of Article II and Article IV 
of the contract between Panhandle and Ohio Fuel should be 
permitted to become effective as of April 16,1948 (Jt. App. 35, 
240). 

Prior to the termination of deliveries by Panhandle to Ohio 
Fuel under Section 4 (b) of Article II of the contract, Pan¬ 
handle was obligated to deliver at the Maumee connection at 
least 20 million cubic feet per day out of the total deliveries of 
50 million provided for in the contract. Upon termination of 
the Section 4 (b) deliveries, Panhandle’s obligation, under the 
Commission’s determination in Opinion No. 166 and orders of 
July 17,1948, was to deliver a total of 25 million cubic feet per 
day (instead of 50 million) to Ohio Fuel. Of such 25 million 
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not less than 15 million cubic feet per day (instead of 20 million 
theretofore deliverable under the rate schedule) were to be de¬ 
livered at the Maumee connection until April 30, 1949 (Jt. 
App. 18-19). Had the Commission not provided, as it did, for 
the delivery of 15 million cubic feet per day at the Maumee con¬ 
nection, when it terminated Panhandle’s obligation to deliver 
the additional 25 million under Section 4 (b), Panhandle, under 
its filed rate schedule, would have had no obligation to deliver 
more than 5 million cubic feet of gas to Ohio Fuel at Maumee. 
That has been Panhandle’s maximum obligation since April 
30, 1949 (Jt. App. 18-19, 37). 

Contentions of Consolidated and Panhandle as to 

Paragraph (B) 

Each of the petitioners in Causes Nos. 10,056 and 10,060 
challenges Paragraph (B) of the Commission’s order of July 
17,1948, in Docket Nos. G-1023, G-1029, G-1031, and G-1013, 
providing for the equitable distribution between Consolidated 
and Storage Company of the gas available from Panhandle 
after meeting the demands of other customers of Panhandle 
east of its Edgerton compressor station. Consolidated asserts 
that the Commission “expropriated, retroactively to May 15, 
1948, a substantial portion of the natural gas supply of 125 
million cubic feet per day which Petitioner for many years had 
been receiving at Detroit” from Panhandle (Consolidated Br. 
2). Panhandle asserts that the action of the Commission in 
this respect is based upon an erroneous determination that 
Panhandle is obligated to deliver to Consolidated at the De¬ 
troit, Michigan, delivery point, a volume of 125 million cubic 
feet of natural gas per day, each and every day of the year, 
for distribution by Consolidated and for underground storage 
in the Austin Field. For that reason, Panhandle seeks review 
of that part of the Opinion and order relating to the distribu¬ 
tion of available gas wherein Consolidated’s proportion is based 
upon 125 million cubic feet per day (Panhandle Br. 12-13). 

The basis for Paragraph (B) of the Commission’s order of 
July 17, 1948, which both of the petitioners herein are seeking 
to review, is set forth particularly in that part of the Commis¬ 
sion’s Opinion No. 166 under the subheading “Equitable Dia- 
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tribution of Available Gas” (Jt. App. 56-63). Contrary to 
the statement made by Consolidated on page 8 of its Brief, 
the reason for the Commission's making such distribution of 
available gas between Consolidated and Storage Company dur¬ 
ing the period May 15,1948, to October 31,1948, is that since 
the authorized additions to Panhandle's facilities which the 
Commission assumed would be made when the storage pro¬ 
grams of Consolidated and Storage Company were authorized 
had not yet been made, and since the excess of demands above 
pipeline capacity on Panhandle's system east of its Edgerton 
compressor station were attributable to the aggregate of the 
increases in demands of Consolidated and Storage Company, 
these two customers should share the deficiency between them 
upon an equitable basis (Jt. App. 58). 

Orders and supplemental opinion issued subsequent to 

July 17,1948 

Paragraph (F) of the Commission's order of July 17, 1948, 
in Docket Nos. G-1023, G-1029, G-1031, and G-1013, directs 
that Panhandle— 

* # * shall file promptly with the Commission a 
supplement to its Rate Schedule FPC No. 12, which 
supplement shall remove any uncertainty which may 
exist with respect thereto, by providing clearly that 
Panhandle shall sell and deliver natural gas to Michigan 
Consolidated Gas Company at the Detroit delivery point 
without restriction as to the locality within which such 
natural gas may be distributed and resold by Michigan 
Consolidated throughout its system; (Jt. App. 20). 

The Commission’s order of August 6, 1948, challenged by 
Panhandle, rejected Panhandle's filing in purported compliance 
with Paragraph (F) of the Commission’s order of July 17,1948, 
for the reason that the supplement tendered for filing went 
beyond the Commission's order. The order of August 6,1948, 
simply puts into effect as a supplement to Panhandle's Rate 
Schedule FPC No. 12, the direction contained in Paragraph (F) 
of the Commission's order of July 17,1948 (Jt. App. 75-76). 
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The Commission’s order of July 22,1948, challenged by Con¬ 
solidated, permitted to become effective as of July 17, 1948, 
supplements to Panhandle’s Rate Schedules FPC No. 12 and 
No. 113 filed by Panhandle in accordance with Paragraphs (B) 
and (C) of the Commission’s order of July 17, 1948 (Jt. App. 

• 255-256). 

Similarly, the Commission’s order of July 23, 1948, chal¬ 
lenged by Consolidated, permitted to become effective as of 
July 17,1948, a supplement to Panhandle’s Rate Schedule FPC 
No. 108, filed by Panhandle in accordance with Paragraph (A) 
of the Commission’s order of July 17,1948 (Jt. App. 257-258). 

The Commission’s Opinion No. 166-A, likewise challenged 
by Consolidated, was issued expressly for the purpose of clari¬ 
fying certain aspects of the Commission’s Opinion No. 166 and 
for the purpose of informing Panhandle and Consolidated that 
certain practices which the Commission had reason to believe 
were being engaged in by both companies, if in fact the com¬ 
panies were so acting, would constitute a violation of its order 
of July 17,1948 (Jt. App. 259-262). 

No further order was issued in connection with Opinion No. 
166-A, except an order denying the petitions for rehearing filed 
by Consolidated and Michigan Public Service Commission with 
respect thereto (Jt. App. 263-264). 

It is therefore apparent that all of the questions presented 
to this Honorable Court upon the petitions for review filed in 
Causes Nos. 10,056 and 10,060 relate to the Commission’s order 
of July 17,1948, in Docket Nos. G-1023, G-1029, G-1031, and 
G-1013, and particularly Paragraphs (A), (B), (F), and (G) 
thereof, and to the Commission’s Opinion No. 166. 

Of all the parties to the consolidated proceedings, in which 
fifty-six parties appeared and participated, Panhandle and 
Consolidated alone have sought review of the Commission’s 
action therein. 

SUMMARY OF ARGUMENT 

I 

Panhandle contends that paragraph (B) of the Commis¬ 
sion’s order of July 17, 1948, in Docket Nos. G-1023, G-1029, 
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G-1031, and G-1013, is predicated upon a conclusion that Pan¬ 
handle was obligated under its contract of August 31, 1945, 
as amended, to supply Consolidated with gas for storage in the 
Austin Field and subsequent sale and distribution in the De¬ 
troit area. Panhandle asserts that the Commission erred as 
a matter of law in so holding. 

It appears from the Brief filed herein by Panhandle that the 
basis for the objection to paragraph (B) of the order is the 
claim by Panhandle that under filed rate schedules Consoli¬ 
dated may not take from Panhandle on any one day a volume 
of natural gas in excess of the requirements of Consolidated’s 
customers on that day. 

In its Opinion No. 166 the Commission made a specific find¬ 
ing that under the language of the contract of August 31,1935, 
as amended, Consolidated is entitled to take gas from Pan¬ 
handle for purposes of underground storage and subsequent 
sale and distribution in the Detroit area. The Commission 
further concluded that under such contract, as amended, which 
is on file as Panhandle’s Rate Schedule FPC No. 12, Consoli¬ 
dated is entitled to take from Panhandle on a firm basis its 
entire Detroit requirements up to 125,000 Mcf of natural gas 
per day. 

The question thus presented is whether the Commission cor¬ 
rectly construed this rate schedule. 

The filed rate schedule under which Panhandle supplies nat¬ 
ural gas to Consolidated at Detroit is a contract dated August 
31,1935, as amended. 

Under the express language of this rate schedule Pan¬ 
handle undertakes to supply all of the natural gas requirements 
of Consolidated up to 125 million cubic feet per day for distri¬ 
bution and sale, to any and all of Consolidated’s present and 
future customers and for its own use, and agrees to operate its 
pipe line so as to assure a continuous supply of gas in the quan¬ 
tity provided for in the agreement. It is specifically provided 
that Panhandle agrees to make delivery of the gas in variable 
volumes representing the requirements of Consolidated’s 
customers. 
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The purpose of the contract of August 31,1935, as expressed 
in the language used therein, is that Panhandle supply Con¬ 
solidated's natural gas requirements up to 125 million cubic 
feet per day, and this purpose has been reiterated in amenda¬ 
tory agreements between the same parties. Representatives 
of Panhandle have stated and officials of the company have 
testified in public hearings before the Commission that since 
1940 Consolidated has had the right under filed rate schedules 
to take up to 125 million cubic feet of gas per day from Pan¬ 
handle to meet day to day requirements and for underground 
storage. 

The finding of the Commission that under the language of 
the contract of August 31, 1935, as amended, Consolidated is 
entitled to take gas from Panhandle for purposes of under¬ 
ground storage and subsequent sale and distribution in the 
Detroit area, and that Consolidated is entitled thereunder to 
take from Panhandle on a firm basis its entire Detroit require¬ 
ments up to 125 million cubic feet per day, is in accord with 
the express language used in the contract and amendatory 
agreements thereto, and will accomplish the express purpose 
thereof. Furthermore, the Commission's finding is in strict 
accord with the interpretation placed upon the contract by 
officials of Panhandle. 

Of further significance is the fact that other of Panhandle’s 
filed rate schedules providing for sale and delivery of natural 
gas to three other natural gas companies likewise are silent 
respecting underground storage of the gas supplied by Pan¬ 
handle, and yet all three of these purchasers take gas from Pan¬ 
handle up to the maximum specified in each of such rate sched¬ 
ules and store the gas underground at their discretion. This 
practice cannot be disregarded in determining the question now 
presented by Panhandle with respect to paragraph (B) of the 
Commission’s order of July 17,1948. 

II 

Paragraphs (F) and (G) of the order of July 17, 1948, were 
entered upon a complaint filed by municipalities in western 
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Michigan pursuant to Section 5 (a) of the Natural Gas Act. 
The complainants requested that the Commission find that gas 
sold by Panhandle to Consolidated under rate schedules on 
file with the Commission is sold without restriction as to the 
locality within which it may be re-sold by Consolidated; and 
that, if this finding should not be made, that the Commission 
by order change, alter and amend the rate schedule to remove 
the restrictions as to the locality within which Panhandle gas 
might be sold by Consolidated, so that the rate schedule would 
not be in conflict with the provisions of the Natural Gas Act. 

This complaint, and the questions raised thereby, were set 
forth in the Commission’s order of March 23,1948, instituting 
the inquiry and investigation, as one of the issues to be deter¬ 
mined in the consolidated proceedings. 

The Commission found from the evidence before it that by 
reason of Consolidated’s Austin Field underground gas storage 
project a direct connection between Consolidated’s Detroit 
and Western districts was established and the two districts had 
become an integrated transmission and distribution system. 
It was also pointed out in Opinion No. 166, that the Commis¬ 
sion had determined in a prior proceeding that there was a def¬ 
inite need for additional supplies of natural gas in Consoli¬ 
dated’s Western District. 

The Commission having found from the evidence in the con¬ 
solidated proceedings that Consolidated was entitled to take 
from Panhandle up to 125 million cubic feet of gas per day at 
Detroit for purposes of storage and subsequent distribution in 
the Detroit area, it further found that to the extent that Pan¬ 
handle’s filed rate schedule FPC No. 12 did not clearly permit 
Consolidated to use such gas throughout its integrated system, 
such rate schedule was unjust and unreasonable. The Com¬ 
mission definitely stated, however, that its order in this respect 
did not authorize Consolidated to take volumes of gas from 
Panhandle at Detroit in excess of those to which it otherwise 
would be entitled under Panhandle’s Rate Schedule FPC No. 12 
and supplements thereto. 

Paragraphs (F) and (G) of the order were entered upon find¬ 
ings required by Section 5 (a) of the Natural Gas Act, and the 
findings are fully supported by the evidence in the consolidated 
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proceedings. No question arises as to impairment of service 
to Panhandle’s other customers, as contended by Panhandle, 
for the reason that the Commission’s order provides only for the 
removal of discriminatory provisions of a filed rate schedule, 
and in no way increases the volume of gas which Consolidated 
otherwise would be entitled to take from Panhandle. 

Ill 

Panhandle tendered for filing with the Commission a supple¬ 
ment to its Rate Schedule FPC No. 12, in purported compliance 
with paragraphs (F) and (G) of the order of July 17, 1948. 
The supplement submitted did contain provisions in conformity 
with the .Commission’s order, but also contained numerous ad¬ 
ditional provisions with respect to price and conditions of serv¬ 
ice, under which gas would be made available to Consolidated 
at Detroit. By order of August 6, 1948, the Commission re¬ 
jected the tendered filing, and put into effect as Supplement No. 
12 to Panhandle’s Rate Schedule FPC No. 12 the provisions of 
paragraph (F) of the order of July 17,1948. 

Panhandle’s contention that the order of August 6, 1948, is 
in effect a rate reduction order issued without a hearing, has 
been raised for the first time in its Petition for Review, and 
therefore is not properly before the Court under the limitations 
of Section 19 of the Natural Gas Act providing that questions 
not raised in applications for rehearing may not be reviewed by 
the Court. 

Paragraph (F) of the July 17, 1948 order, and the order of 
August 6, 1948, putting into effect the provisions of paragraph 
(F) of the July 17,1948 order, as a supplement to Panhandle’s 
rate schedule, relate solely to service. The matter of rates to be 
charged by Panhandle to any of its customers, including Con¬ 
solidated, was not an issue in the proceedings originated by the 
March 23,1948 order instituting the inquiry and investigation, 
was not presented during the hearings in the consolidated pro¬ 
ceedings. and was not made the subject of any order issued by 
the Commission in those proceedings. In any event, Pan¬ 
handle’s Rate Schedule FPC No. 12 and supplements thereto 
contain all necessary provisions as to the price to be charged 
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and paid for gas delivered by Panhandle to Consolidated at the 
Detroit delivery point. The rates thus specified in filed rate 
schedules are applicable whether the gas is distributed in De¬ 
troit, stored in the Austin Field and returned to Detroit for 
distribution, or stored in the Austin Field for distribution in 
Consolidated’s Western District. 

The order of August 6,194$. simply put into effect as a sup¬ 
plement to Panhandle’s Rate Schedule FPC No. 12, the provi¬ 
sions of paragraph (F) of the Commission’s order of July 17, 
194$, These orders were entered after hearing and upon a find¬ 
ing that to the extent such rate schedule did not clearly 
permit Consolidated to use Panhandle gas throughout Consoli¬ 
dated’s integrated system, it was unjust and unreasonable. 
This finding is in compliance with the requirements of Section 
5 (a) of the Natural Gas Act, is fully supported by evidence, 
and the Commission’s action should be sustained. 

ARGUMENT 

I 

Panhandle’s filed rate schedule providing for deliveries of 
natural gas to Consolidated at Detroit cannot be construed to 
bar underground storage of such gas by Consolidated in the 
Austin Field for subsequent distribution and sale in the 
Detroit area 

Panhandle challenges the validity of paragraph (B) of the 
Commission’s order of July 17, 1948, and summarizes its con¬ 
tention as follows: 

Paragraph (B) of the order of July 17, 1948, is predi¬ 
cated upon the Commission’s conclusion that Panhandle 
was obligated, under its contract of August 31, 1935, as 
amended, to supply Consolidated with gas for storage 
in the Austin Field and subsequent sale and distribution 
in the Detroit area. The Commission erred as matter 
of law in so holding (Panhandle Br. 12). 

Neither in paragraph (B) of the Commission’s order of 
July 17, 1948, which Panhandle purports to question, nor in 
any other provision of that order is underground storage by 
Consolidated in the Austin Field mentioned (Jt. App. 18-20). 
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However, from a careful reading of Panhandle’s brief it ap¬ 
pears that Panhandles real objection to paragraph (B) is 
based upon the premise that under Panhandle’s filed rate 
schedule Consolidated may not take any volume of natural 
gas from Panhandle on any day in excess of the requirements 
of Consolidated’s customers on that day. If the rate sched¬ 
ule under which Panhandle supplies natural gas to Consoli¬ 
dated is to be so construed then it is obvious that there would 
be no gas for storage in the Austin Field. In other words, the 
claim made by Panhandle is that all gas taken by Consolidated 
in any 24-hour period must be consumed by its customers 
within that 24-hour period. 1 

Consolidated on the other hand claims that, under Pan- 
handles filed rate schedule, it may take, on any day, whatever 
volume it requires up to 125 million cubic feet per day; that 
when the actual demands of its customers during any day is 
less than 125 million, it may nevertheless take 125 million cubic 
feet of natural gas and store the excess in the Austin Field. 

The Commission made a very clear and definite finding in 
sustaining the contention of Consolidated when it stated in its 
Opinion No. 166 that— 

We find, therefore, based upon the evidence of record, 
that under the language of the contract of August 31, 
1935, as amended. Consolidated is entitled to take gas 
from Panhandle for purposes of underground storage 
and subsequent sale and distribution in the Detroit 
area. We also conclude that, aside from any appli¬ 
cable restrictions contained in Supplement 5 to such 
Rate Schedule, Consolidated is entitled, under Pan¬ 
handle’s Rate Schedule FPC No. 12, as supplemented, 
to take from Panhandle, on a firm basis, its entire De¬ 
troit requirements up to 125,000 Mcf of natural gas 
per day (Jt. App. 54). 

1 It is to bo noted that, tinder Panhandle's filed rate schedule, it is speci¬ 
fied that Consolidated may use its existing holder capacity for storage but 
such use is of no particular significance insofar as volume is concerned, 
if day to day deliveries by Panhandle are to be limited to the volumes con¬ 
sumed by Consolidated’s customers on a day to day basis. (Rate Sched¬ 
ule, Article XI, Sec. 3, Jt. App. 606). 
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The question presented to the Court, therefore, is whether 
the contract of August 31, 1935, as amended, which was filed 
with the Commission as the effective rate schedule under which 
natural gas is supplied by Panhandle to Consolidated at De¬ 
troit, was correctly construed by the Commission. 

It is pertinent to consider the conditions and limitations of 
Panhandle’s rate schedule in determining what may be the 
true purport of Panhandle’s undertaking to supply natural 
gas to Consolidated at Detroit. 

The rate schedule under which Panhandle supplies natural 
gas to Consolidated at Detroit is a contract bearing date of 
August 31, 1935, as amended. 2 Under Paragraph 2 of Article 
II of the contract— 

* * # Seller agrees to sell and deliver to Buyer, and 
Buyer agrees to buy from Seller, all of the natural gas 
requirements of Buyer for distribution and sale to any 
and all of its present and future customers and for its 
own use, but not in excess of ninety million cubic feet 

# * * per day which represents all of the gas Seller 
now believes it can safely contract to furnish Buyer at 
this time [Italics added] (Jt. App. 587). 

Paragraph 4 of Article II specifies the minimum annual vol¬ 
umes of natural gas which Consolidated must take or pay for. 
This paragraph also provides that the volume taken by Con¬ 
solidated on a maximum day during December, January, Feb¬ 
ruary or March may not be more than twice the volume taken 
on the average day of the 12-month period to which said maxi¬ 
mum day applies. These provisions of paragraph 4 of Article 
II are specific limitations upon the right of Consolidated to 
take volumes of gas required to meet the requirements of Con¬ 
solidated’s customers as provided for in paragraph 2 of Article 
II (Jt. App. 587-588). ' 

The next important provision of the rate schedule, relevant 
to the point to be decided, is Paragraph 3 of Article X which 
provides: 

It is further understood and agreed that Buyer is a 
public utility company operating in the metropolitan 

* Presently effective amendments merely increase to 125 million cubic feet 
per day the daily volumes of natural gas which Panhandle is to supply to 
Consolidated at Detroit 
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area of Detroit, Michigan, and that, inasmuch as one 
of its most important obligations is to supply the City 
of Detroit and its environs with gas. Seller shall operate 
its pipe line, or cause the same to be operated, in such 
manner as to assure, as nearly as is reasonably possible, 
continuous supply of gas in the quantity and of the 
quality required by this Agreement (Jt. App. 605). 

This provision of the rate schedule emphatically specifies 
Panhandle’s obligation to Consolidated insofar as the gas 
requirements of Consolidated at Detroit are concerned. It is 
to be noted that there is no day-to-day limitation on such 
requirements. The total obligation is absolute. 

The provisions of the rate schedule, which Panhandle con¬ 
tends spell out a prohibition against Consolidated’s take of 
natural gas in excess of day-to-day requirements and the use 
of such excess for underground storage, are contained in Para¬ 
graph 3 of Article XI which reads as follows: 

Buyer agrees that it will, subject to temporary or 
permanent outage resulting from either unavoidable 
deterioration or casualty, maintain in operation the 
storage holders which it now has, and will operate the 
same each day so as to assist in leveling the peak de¬ 
mands for natural gas to be delivered by Seller here¬ 
under, subject, however, to the right of Buyer to keep 
at all times in its holders a reserve of gas of sufficient 
quantity to insure safe and adequate service to its cus¬ 
tomers as determined by Buyer; and Buyer will as nearly 
as practicable, with such storage capacity, take natural 
gas in equal and uniform hourly volumes. Subject to 
the aforesaid use by Buyer of holder capacity, Seller 
agrees to deliver to Buyer natural gas in accordance 
with the hourly and daily demands of the markets of 
Buyer up to but not to exceed a maximum daily demand 
of 90,000,000 cubic feet, or its equivalent nine hundred 
and twelve thousand six hundred therms (Jt. App. 606). 

Under the wording of this provision, Consolidated is to op¬ 
erate its gas holders for storage to level peak demands but with 
a reserved right to operate such holders in whatever manner 
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it may determine to insure safety and continuity of service to 
its customers. Correspondingly, Panhandle agrees to deliver 
to Buyer that volume of natural gas required to meet the hourly 
and daily demands of the Detroit market up to but not to ex¬ 
ceed 90,000,000 cubic feet per day, which amount was increased 
to 125,000.000 cubic feet per day by supplemental contract 
dated June 29,1940 (Jt. App. 635-638). 

The whole tenor of the agreement between the parties is an 
emphatic assertion of obligations on the part of Panhandle to 
supply the gas requirements of Consolidated in the Detroit 
metropolitan area. The closing words of Paragraph 3 of Ar¬ 
ticle XI is a clear and unmistakable assertion of such obliga¬ 
tion . These words are: 

Seller agrees to deliver to Buyer natural gas in accord¬ 
ance with the hourly and daily demands of the markets 
of Buyer * * *. 

It is these words which Panhandle seeks to construe as a limi¬ 
tation upon its obligation. Reasonably construed, the words 
are not a limitation upon the obligation of Panhandle but an 
affirmative assertion of its obligation to Consolidated to make 
delivery in variable amounts representing the requirements 
of Consolidated’s customers. This provision must be read in 
conjunction with other provisions of the rate schedule. Par¬ 
ticularly of significance are the provisions of Paragraph 4 of 
Article II which provides (1) the annual volumes of natural 
gas which Consolidated must take or pa,y for, and (2) that 
Consolidated may not take a volume of natural gas on a peak 
day during December. January. February, or March, which is 
more than twice the average daily volume during the 12-month 
period to which such maximum day applies. If Consolidated 
takes 125 million cubic feet each and every day of the year, 
then both provisions of Paragraph 4 of Article II are clearly 
met. Likewise, Panhandle’s obligation set forth in Paragraph 
3 of Article X is satisfied—Consolidated’s public utility obliga¬ 
tion to supply the gas requirements of Detroit and environs. 
To the extent that storage was possible, the contract required 
that Consolidated use its existing gas holders for storage to 
level variations in peaks. The whole tenor of the contract and 
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rate schedule is that Panhandle supply all Consolidated’s gas 
requirements. The interpretation to be given to the language 
of a contract, rate schedule or statute is that which will accom¬ 
plish the object which is sought (Burrows v. Delta Transp. Co., 
106 Mich. 582, 64 N. W. 501), which object in this case is that 
Panhandle provide Consolidated with its requirements of nat¬ 
ural gas up to 125 million cubic feet per day. That which is 
clearly implied in a contract or statute is as much a part of it 
as that which is expressed. Re Van Vliet, 43 Fed. 761. Fur¬ 
thermore. an interpretation of a contract is to be avoided 
which destroys the over-all intent and purpose of the con¬ 
tracting parties. Panhandle’s claim that Consolidated must 
limit its take of natural gas to its day to day requirements is 
contrary to the intent and purpose of the contract which it 
filed as its rate schedule. « 

This uniform recognition of Panhandle’s obligation to sup¬ 
ply the requirements of Consolidated is reiterated time and 
again. For example, in the last supplemental agreement be¬ 
tween the parties, bearing date of June 29,1940 (Jt. App. 635- 
638) are the following recitals: 

Under date of August 31,1935. the parties entered into 
a contract, hereinafter called “Gas Contract”, where¬ 
by, among other things, Seller agreed to sell and deliver 
to Buyer and Buyer agreed to purchase and receive from 
Seller all of the natural gas requirements of Buyer 
within the limits therein specified (Jt. App. 635). 

According to its best judgment and upon estimates 
which it has made based upon its experience in furnish¬ 
ing natural gas to its customers in and adjacent to the 
City of Detroit, Michigan, Buyer will require on its max¬ 
imum day during the ensuing winter of 1940-1941 a 
maximum of one hundred twenty-five million (125,000- 
000) cubic feet of natural gas to meet the requirements 
of its customers; (Jt. App. 636). 

It also is provided in the last supplemental agreement: 

Promptly upon execution and delivery hereof, Seller 
agrees to commence the construction and installation 
of such additions to its pipe line systems as may be 
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* necessary to enable it to deliver such natural gas as 
Buyer may require up to but not in excess of one hun¬ 
dred twenty-five million (125,000,000) cubic feet or its 
assumed equivalent of one million two hundred sixty- 
seven thousand five hundred (1,267,500) therms per day 
and complete the same with due diligence. Effective 
upon the date of the completion of such additions to 
Seller’s pipe line system or on December 15,1940, which¬ 
ever shall first occur, Seller’s said maximum obligation 
under said Gas Contract and Third Supplemental Con¬ 
tract shall be and the same is increased to an aggregate 
total amount of one hundred twenty-five million (125,- 
000,000) cubic feet * * *. 

Except as modified and amended by Article I hereof, 
the terms and provisions of the Gas Contract and Sup¬ 
plemental Gas Contract, as heretofore amended by the 
Second Supplemental Gas Contract and the Third Sup¬ 
plemental Contract, shall remain in full force and effect 
(Jt. App. 637). 

Thus, it clearly appears from the last supplemental agree¬ 
ment between Panhandle and Consolidated (which was filed 
as a supplement to Panhandle’s rate schedule), that Pan¬ 
handle’s ability to make continuous and uninterrupted de¬ 
liveries of 125 million cubic feet of natural gas per day together 
with Consolidated’s maximum daily requirements in Detroit 
and environs, were the overwhelming considerations which in¬ 
duced the agreement. Furthermore, the identical considera¬ 
tions are manifest in the original contract. Panhandle’s ob¬ 
ligation of 90 million per day is stated to represent “all of the 
gas Seller now believes it can safely contract to furnish Buyer at 
this time” (Paragraph 2 of Article II, Jt. App. 587). Consoli¬ 
dated, on the other hand, agreed to give to Panhandle “notice 
at all times as far in advance as operating conditions will per¬ 
mit, of the estimated daily, monthly and annual quantities of 
natural gas required” (Paragraph 2 of Article XI, Jt. App. 
606), and to make “every reasonable effort to increase and build 
up the sales of natural gas throughout its gas distribution sys¬ 
tem” for domestic, industrial and commercial purposes and for 
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house heating. Panhandle, furthermore, agreed to “cooperate 
with Buyer in accomplishing this result” (Paragraph 6 of Arti¬ 
cle XIX, Jt. App. 613). The clear and specific wording of these 
provisions which spell out the definite obligations of the parties, 
entirely devoid of words of limitation, manifest a purpose and 
intent which may not be disregarded. 

The original agreement, and supplements thereto, between 
Panhandle and Consolidated, we think clearly represent a mu¬ 
tual understanding of obligation between the parties without 
any limitation which can even remotely be construed as restrict¬ 
ing the use to which Consolidated may devote any part of 
such gas or the right on Panhandle’s part to limit deliveries at 
Detroit to the total day to day demands of Consolidated’s cus¬ 
tomers. The only limitation is that on volume—125 million 
cubic feet per day. 

It is recognized beyond question by courts that limitations 
unless clearly expressed will not be attributed to an agreement 
between parties. 

This principle is of particular significance in this case because 
Panhandle’s obligation under the rate schedule, as expressed 
by representatives and officials of the company, was recognized 
in contested proceedings before the Federal Power Commission 
to be 125 million cubic feet per day each and every day of the 
year if Consolidated elected to take that volume of gas. 

On November 8, 1946, in the proceedings in Docket No. G- 
669, Gr-706 and G-731, Judge Letts, General Counsel of Pan¬ 
handle, in answer to certain questions by Mr. Lee, Attorney for 
the City of Detroit, stated: 

Mr. Lee. Judge Letts, do you recall this morning the 
statement you made with reference to the offer of Pan¬ 
handle Eastern Pipe Line Company to sell gas to Michi¬ 
gan Consolidated Gas Company for subsurface storage? 

Mr. Letts. Yes. 

Mr. Lee. I should like to ask you this question for 
clarification: Is that offer contingent in whole or in 
part upon the negotiation of a contract for several years 
subsequent to the expiration of the present Panhandle- 
Michigan Consolidated contract, which expires Decem¬ 
ber 31,1951? 
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Mr. Letts. Mr. Examiner, I haven’t been sworn. 
Perhaps there was a little misunderstanding. To the 
extent of our existing contract to supply Michigan Con¬ 
solidated with 125 million cubic feet per day, no offer 
has been made. They have and they have had, since 
the year 1940, the right to take that amount of gas on 
the price that has now been fixed by this Commission. 

Up to 125 million cubic feet, we have urged, and 
Michigan Consolidated has been able, since 1944—they 
haven’t been able to entirely, they have to provide the 
facilities—to take that gas and store it or do anything 
they wanted to with it. * * * The 125 million 
cubic feet has been there for years. * * * 

Panhandle Eastern is in the gas business. It wants 
to sell gas. We are interested primarily in just two 
things: uniformity of load and price. To a resale cor¬ 
poration, a distributing company like Michigan Con¬ 
solidated, this Commission takes care of the price. We 
must exercise some prerogative, insisting upon a reason¬ 
able contract, on the delivery or service phase of it. 
Does that answer your question? (Jt. App. 520-521). 

Furthermore, in the same proceedings and on the same day 
during testimony by Mr. Buddrus, President of Panhandle, 
the following occurred: 

Q. And that, as I understand it, is as the Panhandle 
management sees the present contract and rate sched¬ 
ule which it has with Michigan Consolidated, that 
Michigan Consolidated has the privilege thereunder to 
purchase gas and place that gas in storage and subse¬ 
quently withdraw it from [for] delivery to consumers. 

A. That is the way it is contemplated by me, yes 
(Jt. App. 525). 

Mr. Buddrus, President of Panhandle, further testified in 
the consolidated proceedings in Docket Nos. G-834, G-839 and 
G-918 on August 15, 1947 (Jt. App. 527-529) and on Au¬ 
gust 19, 1947 (Jt. App. 529-558) that Panhandle was ready 
and willing to deliver 125 million cubic feet of natural gas to 
Consolidated at Detroit under its filed rate schedule, to meet 
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day to day requirements and for storage in the Austin Field. 
Mr. Buddrus’ testimony of November 8, 1946, having been 
read to him, the following occurred: 

Q. So that that was your previous opinion, that with¬ 
out any further supplemental contract or supplemental 
rate schedule, or any possible further conditions, Michi¬ 
gan Consolidated could purchase gas for storage and 
subsequent withdrawal and resale in Detroit?—A. That 
was my opinion at that time, but I want to add at this 
time that the conduct with, respect to taking inter¬ 
ruptible gas this summer has clearly indicated to us that 
we have to have more protection than we would have 
under this statement. That is why we changed our 
mind (Jt. App. 544). 

***** 

Q. Well, is it your contemplation that such supple¬ 
ment as you might be able to draw would further pro¬ 
tect your company against what you apparently con¬ 
sidered to be a violation of the rate schedule?—A. We 
hope so. That is our objective (Jt. App. 545). 

While Mr. Buddrus, in his testimony, did ask for certain 
safeguards respecting the delivery of 125 million cubic feet at 
Detroit, at no time did he state that such deliveries were not 
proper under Panhandle’s filed rate schedule even though part 
of the gas was placed in underground storage. Such testi¬ 
mony makes it clear that Panhandle, while of the opinion 
that Consolidated might take 125 million cubic feet of gas every 
day, nevertheless, in 1947 wanted some safeguards against what 
it considered to be violations of Supplement No. 5 to its filed 
rate schedule by spelling out, with particularity, the obliga¬ 
tions of the parties respecting utilization of all such Panhandle 
gas in the Detroit area. 

Thus as late as August, 1947, Panhandle’s President agreed 
with the Commission’s interpretation of the rate schedule 
under which Panhandle supplies natural gas to Consolidated 
at Detroit. This construction placed upon the rate schedule 
by the President of Panhandle was a considered and deliberate 
expression of a conclusion approved by Panhandle’s Board of 
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Directors. Mr. Buddrus makes this clear in his testimony as 
follows: 

Q. Now, getting back to an earlier question which I 
don’t believe was answered, do your statements in this 
proceeding represent your own individual view as presi¬ 
dent and director of Panhandle Eastern, or do they rep¬ 
resent the official position of the company, as such?— 
A. The entire statement that I made here Friday was 
read to our full board yesterday by me. While it is not 
customary for us to ask for board approval on proposals 
until we get them signed up and have some finality to 
them, I can state now that there was not any objection 
raised to this proposal by any member of the board yes¬ 
terday after I read it (Jt. App. 546). 

Of further significance is the fact that other Panhandle rate 
schedules providing for the sale and delivery of natural gas to 
East Ohio Gas Company (Jt. App. 915-929), Ohio Fuel Gas 
Company [Texas Gas Transmission Corporation] (Jt. App. 
809-839) are silent respecting underground storage of natural 
gas supplied by Panhandle. Nevertheless, all three companies 
do take gas from Panhandle up to the maximum specified in the 
filed rate schedules applicable to each, and store such natural 
gas underground according to their own dictates (Jt. App. 25, 
556). Practices respecting the interpretation of such rate 
schedules cannot be disregarded in determining the scope and 
obligation of Panhandle respecting the delivery of natural 
gas to Consolidated at Detroit under Panhandle’s filed rate 
schedule which is likewise silent regarding the underground 
storage of natural gas. In its Opinion No. 166, dealing with 
this matter, the Commission made the following significant 
statement: 

Furthermore we are cognizant of the fact that Ohio 
Fuel Gas Company, East Ohio Gas Company and Texas 
Gas Transmission Corporation are now receiving and 
placing in storage natural gas from Panhandle under 
contracts which do not specifically provide for storage 
operations. It is our belief that to construe Panhandle’s 
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Rate Schedule FPC No. 12, as prohibiting such opera¬ 
tions would constitute discrimination against Consoli¬ 
dated (Jt. App. 215). 

The Natural Gas Act makes discrimination unlawful. Where 
two possible constructions of a statute or contract are avail¬ 
able, that will be preferred which does not result in a violation 
of law. Great Northern Ry. Co. v. Delmar, 283 U. S. 686,690- 
691. 

It is respectfully submitted that Panhandle’s FPC Rate 
Schedule No. 12 reasonably interpreted cannot be construed 
(1) to bar Consolidated from taking 125 million cubic feet of 
natural gas each and every day in the year, or (2) to prohibit 
the underground storage of any part of such gas not utilized on 
a day-to-day basis in meeting Consolidated’s customer require¬ 
ments in the Detroit metropolitan area. 

II 

Paragraph (F) and (G) of the Commission’s order of July 17, 

1948, are fully supported by the record and findings of the 

Commission 

Panhandle challenges the validity of paragraphs (F) and 
(G) of the Commission’s order of July 17,1948. These para¬ 
graphs are as follows: 

(F) Panhandle Eastern Pipe Line Company shall file 
promptly with the Commission a supplement to its Rate 
Schedule FPC No. 12, which supplement shall remove 
any uncertainty which may exist with respect thereto, 
by providing clearly that Panhandle shall sell and de¬ 
liver natural gas to Michigan Consolidated Gas Com¬ 
pany at the Detroit delivery point without restriction 
as to the locality within which such natural gas may be 
distributed and resold by Michigan Consolidated 
throughout its system; 

(G) The petition filed March 10,1948, by the City of 
Grand Rapids, Michigan, and others, in Docket No. 
G-1013, is granted to the extent set forth in Paragraph 
(F) of this order; in all other respects the petition is 
denied; (Jt. App. 20). 
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Panhandle contends that these paragraphs of the order can¬ 
not be sustained for the reason that the Commission did not 
find and could not find that the new service required thereby 
would not impair Panhandle’s ability to render adequate serv¬ 
ice to its customers, as required by Section 7 (a) of the Natural 
Gas Act (Brief, pp. 28-29). 

The record of the consolidated proceedings in Docket No. 
G-1023, et al., provides a full answer to this contention. 

The City of Grand Rapids, Michigan, and others, in the 
complaint filed March 10, 1948, in Docket No. G-1013, and 
referred to in paragraph (G) of the order of July 17, 1948, re¬ 
quested that the Commission find that pursuant to rate sched¬ 
ules on file covering sale and delivery of gas by Panhandle to 
Consolidated that— 

gas sold thereunder is sold without restriction as to 
the locality within which it may be re-sold by Michigan 
Consolidated # # * (Jt. App. 275). 

Complainants also requested that should the Commission find 
that such rate schedules on file purport to restrict the locality 
within which such gas can be resold by Consolidated; 

That this Commission, by its order, so change, alter and 
amend such contract and rate schedule so that the same 
will not so restrict the locality in which resale may be 
made by Michigan Consolidated and so that said con¬ 
tract and rate schedules will not, therefore, be in con¬ 
flict with the provisions of the Natural Gas Act. (Jt. 
App. 275). 

Complainants further requested that if the Commission find 
that Consolidated required additional gas during summer 
months from Panhandle over and above the 125 million cubic 
feet then available in order to meet the firm demands in Consoli¬ 
dated’s Western District, that the Commission by order provide 
for the sale by Panhandle to Consolidated of such additional 
volumes during the summer months as the Commission might 
find reasonably necessary (Jt. App. 275-276). 

In pargraph (h) of its order of March 23, 1948, issued in 
Docket No. G-1023 and consolidated proceedings, instituting 


29 


an inquiry and investigation under Sections 5, 14, and 16 of 
the Natural Gas Act, the Commission stated the issue with 
respect to the complaint filed by the City of Grand Rapids, 
et al., to be as follows: 

* * * that question is thereby raised as to the avail¬ 
ability of gas for such purposes from the Panhandle 
system and whether the Commission may reasonably 
and lawfully require Panhandle to supply the required 
service prayed for by complainants and that the same 
question is raised by the Commission’s order of Novem¬ 
ber 13, 1947, in Docket Nos. G-834, G-839, and G-918: 
(Jt. App. 82)*. 

The order of November 13, 1947, referred to in the Commis¬ 
sion’s order of March 23, 1948, was issued upon applications, 
including that of Consolidated, for certificates of public con¬ 
venience and necessity authorizing the leasing and operation 
by it of a pipe line from Detroit to the Austin Field for the 
purpose of transporting Panhandle gas from Detroit for under¬ 
ground storage in the Austin Field. In that order the Com¬ 
mission discussed at length the gas supply situation in Con¬ 
solidated’s Western District and concluded that— 

# * * unless Michigan Consolidated is enabled tp 
store gas in the Austin Field in addition to that required 
for the Detroit District and to use such additional stored 
gas to augment the supply of gas to its Western Districts, 
the Company will be seriously short of gas to meet the 
requirements of such districts (Jt. App. 568). 

The Commission further stated in its order of November 13, 
1947: 

Panhandle Eastern is of the opinion that present con¬ 
tractual arrangements with Michigan Consolidated per¬ 
mit the storage by the latter of natural gas received 
from Panhandle Eastern provided that it is subsequently 
withdrawn and distributed in the Detroit District. Pan¬ 
handle Eastern insists, however, that gas purchased 
under such agreements may not be sold and delivered 

* The Commission’s order in Docket Nos. G-834, G-839, and G-918 is set 
out in fall at pages 559 to 573 of the Joint Appendix. 
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by Michigan Consolidated outside the Detroit District. 
Michigan Consolidated has not herein contended other¬ 
wise, nor has it sought authorization to transport such 
gas to or sell in markets other than its Detroit District. 
Thus it appears that these agreements, or perhaps only 
such narrow construction thereof, might prevent Michi¬ 
gan Consolidated from using natural gas purchased from 
Panhandle Eastern for the purposes of alleviating gas 
shortages elsewhere on its system. 

In consideration of these facts, it would appear desir¬ 
able and in the public interest that arrangements be¬ 
tween Michigan Consolidated and Panhandle Eastern 
be made so as to enable Michigan Consolidated to dis¬ 
tribute gas obtained from Panhaadle in the manner in 
which the public interest will best be served, and with¬ 
out restriction as to the particular district or market in 
which the ultimate sale may be made. We believe, how¬ 
ever, that the two companies should be afforded an 
opportunity to make the necessary arrangements for 
such use of this gas. 

In the event Michigan Consolidated and Panhandle 
Eastern do not or are unable to agree upon some such 
arrangement within the reasonably near future, the 
Commission may find it necessary to take appropriate 
and definite action under the applicable provisions of 
the Natural Gas Act to assure that public interest be 
served to the greatest possible degree * * * (Jt. App. 
569-570). 

Panhandle was a party intervener in the proceedings in 
Docket Nos. G-834, G—839, and Gr-918 (App. 559, 563), and 
neither Panhandle nor any other party thereto has challenged 
the Commission action therein. The order of November 13, 
1947, has long since become final. 

In its Opinion No. 166, under the heading “City of Grand 
Rapids, et al., v. Michigan Consolidated Gas Company, Docket 
No. G-1013”, the Commission refers to its order of November 
13,1947, as follows: 

Though less directly than is the case here, this situa¬ 
tion was brought to our attention In the Matter of 
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Austin Field Pipe Line Company, Docket No. G-834, 
et al., and was discussed in our order of November 13, 
1947, issued in connection therewith. We expressed the 
view that Consolidated should be able to deliver the gas 
obtained from Panhandle in the manner in which the 
public interest would best be served, and without re¬ 
striction as to the particular district or market in which 
the ultimate sale might be made. We stated that the 
two companies should be afforded an opportunity to 
make the necessary arrangements for such use of this 
gas before we took any further action. It does not 
appear that our suggestion has been complied with. 
Appropriate action by us is, therefore, required in the 
public interest. 

In connection with this question it should be pointed 
out that the completion of the Austin Field line estab¬ 
lishes for the first time a direct connection between the 
two districts and by means thereof large volumes of gas 
may readily be moved from one district to the other. 
What has heretofore been considered two districts has 
thereby become an integrated transmission and distri¬ 
bution system with several sources of natural and manu¬ 
factured gas supply (Jt. App. 70). 

The Commission then made this express finding, following 
the quotation immediately above: 

We have already found that Consolidated is entitled 
under Panhandle’s Rate Schedule FPC No. 12 to take 
gas for purposes of storage and subsequent distribution 
in the Detroit area. Upon consideration of the record 
here before us, including oral argument and written 
statements filed, we further find that to the extent that 
Rate Schedule FPC No. 12 does not clearly permit Con¬ 
solidated to employ the gas which it receives thereunder 
for use throughout its integrated system, such rate 
schedule is unjust and unreasonable. Accordingly, we 
shall direct Panhandle to file schedules which are just 
and reasonable in this respect (Jt. App. 71). 

It is clear that the only issue before the Commission, and the 
only issue determined by it in these consolidated proceedings 
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with respect to distribution by Consolidated in its Western 
District of gas received from Panhandle at Detroit, was 
whether filed rate schedules clearly permitted such service, 
and if not, whether such rate schedules should be supplemented 
so as clearly to permit such service, thereby removing dis¬ 
crimination which otherwise would exist. 

The Commission specifically pointed out in its Opinion No. 
166 that its finding in this respect— 

* * * must not, however, be construed as authori- 
2 ation to Consolidated to take or receive from Pan¬ 
handle volumes of gas in excess of those to which it 
otherwise would be entitled under Rate Schedule FPC 
No. 12, as supplemented, or under the decision which 
we have made with respect to the division between Con¬ 
solidated and Gas Storage of volumes available (Jt. 
App. 71). 

In view of this finding that service by Consolidated to the 
Western District should be provided from gas taken within 
the maximum limitation upon deliveries by Panhandle at De¬ 
troit, no question can arise as to possible impairment of service 
to Panhandle’s other customers. In fact, none of Panhandle’s 
other customers, the only ones who might claim to be aggrieved 
and who all were parties to the consolidated proceedings, has 
sought review of the Commission’s order in this respect. Cf. 
Arkansas Louisiana Gas Co. v. Federal Power Commission et 
al. (C. A. 5), 113F. 2d 281,283-284. 

Furthermore, that part of the consolidated proceedings re¬ 
lating to service to Consolidated’s Western District arose under 
Section 5 of the National Gas Act, upon a complaint filed by 
Western Michigan cities alleging discrimination in service. It 
did not arise upon an application filed pursuant to Section 7 (a) 
of the Act. Clearly, there was no occasion for the Commission 
to make the finding contended for by Panhandle. The Com¬ 
mission did expressly find that to the extent Panhandle’s Rate 
Schedule FPC No. 12 does not clearly permit service by Con¬ 
solidated to its Western District with gas received from Pan¬ 
handle, such rate schedule is unjust and unreasonable (Jt. 
App. 71). This finding is in compliance with the statutory 
requirement of Section 5 of the Act, and is not challenged by 



33 


Panhandle. As the Court said in Michigan Consolidated Gas 
Co. v. Panhandle Eastern Pipe Line Company and Federal 
Power Commission et al., (CA 6) 173 F. 2d 784, 789: 

* * * We do hold that adequacy and impartiality 
of service, in the light of existing circumstances, is 
within Commission control. This must be so if control 
over rates means anything, since adequate service is a 
necessary concomitant in the fixing of reasonable rates. 
If this is so in respect to private utilities it must be even 
more important in the case of utilities which are affected 
with a public interest. If the Commission has no au¬ 
thority to order adequate service to customers, in view 
of all the conditions and circumstances involved, the 
basic purpose of the Natural Gas Act fails of realization. 
We can attribute to the Congress no purpose to withhold 
from the Commission control over services. The power 
to prevent preferences and discrimination both as be¬ 
tween individuals and classes, carried with it by neces¬ 
sary and inescapable implication, authority to regulate 
service. 

We submit that paragraphs (F) and (G) of the order of 
July 17, 1948, are supported by adequate findings in compli¬ 
ance with the statutory requirements of Section 5 of the Nat¬ 
ural Gas Act, and must be sustained. 

Ill 

The Commission’s order of August 6,1948, was issued pursuant 

to and in conformity with Section 5 of the Natural Gas Act 

On August 5,1948, Panhandle submitted for filing with the 
Commission a proposed supplement to its Rate Schedule FPC 
No. 12, in purported compliance with paragraph (F) of the 
Commission’s order of July 17, 1948. By order issued Au¬ 
gust 6, 1948, the Commission rejected the proposed filing and 
ordered that— 

(1) All natural gas supplied by Panhandle Eastern Pipe 
Line Company to Michigan Consolidated Gas Company at the 
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Detroit delivery point may be used by Michigan Consolidated 
Gas Company without any restriction as to the locality within 
which such natural gas may be distributed and resold by Michi¬ 
gan Consolidated Gas Company throughout its system. 

(2) This order shall be made a part of Panhandle’s Rate 
Schedule FPC No. 12 as Supplement No. 12 thereto, effective 
as of the date of this order (Jt. App. 76). 

Panhandle challenges the validity of the August 6, 1948, 
order on two grounds: (1) The summary rejection of the ten¬ 
dered supplement amounted, in effect, to a rate reduction order 
issued without a hearing, and (2) the Commission could not 
lawfully incorporate as part of Panhandle’s Rate Schedule 
FPC No. 12 the terms and provisions contained in the order, 
without a hearing first being held and findings made in com¬ 
pliance with Section 5 (a) of the Natural Gas Act (Brief, 
pp. 30-37). 

Panhandle’s objection to the Commission’s order of August 6, 
1948, on the ground that it is in effect a rate reduction order, 
has been raised for the first time in its Petition for Review. 
This objection was not made a ground for rehearing in the ap¬ 
plication filed with the Commission by Panhandle on Au¬ 
gust 16,1948 (Jt. App. 143, et seq.), and therefore this question 
is not properly before the Court for review. 4 In Panhandle 
Eastern Pipe Line Company v. Federal Power Commission, 
324 U. S. 635,649, the Court said: 

Petitioner, moreover, failed to object in its application 
for rehearing before the Commission to the inclusion 
of its producing properties and gathering facilities in 
the rate base. It is accordingly precluded by § 19 (b) 
of the Act from attacking the order of the Commission 
on the ground that they are included. 

The issue stated in the Commission’s order of March 23. 
1948, instituting the inquiry and investigation, with respect 

4 Section 19 of the Natural Gas Act provides, in part: “* * * The ap¬ 
plication for rehearing shall set forth specifically the ground or grounds 
upon which such application is based. • • • No proceeding to review 
any order of the Commission shaU be brought by any person unless such 
person shall have made application to the Commission for a rehearing 
thereon.” 
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to use of Panhandle gas for service to Consolidated’s Western 
District, pertains only to service. This issue was not enlarged 
in any respect during the hearing in the consolidated proceed¬ 
ings to include the matter of rates. There is nothing in the 
record before the Commission concerning the contention now 
made by Panhandle, and the Commission’s order of August 6, 
1948, is limited solely to service by Panhandle under its rate 
schedules then on file with the Commission. 

Panhandle’s Rate Schedule FPC No. 12, and supplements 
thereto, contain provisions as to the price to be charged and paid 
for gas delivered by Panhandle to Consolidated at the Detroit 
delivery point. Under the Commission’s orders these same pro¬ 
visions are applicable whether Consolidated takes the full 125 
million cubic feet per day at Detroit for direct distribution 
therein, or for storage in the Austin Field and return for distri¬ 
bution in Detroit, or for storage in the Austin Field and distri¬ 
bution in Consolidated’s Western District. In each of these 
situations, the revenue to be received by Panhandle for gas 
delivered by it to Consolidated at Detroit would be exactly the 
same. 5 

It follows that, even if Panhandle’s contention was properly 
before the Court, which it is not, it is wholly without merit. 

The supplement tendered by Panhandle for filing on August 
5, 1948, in purported compliance with paragraph (F) of the 
Commission’s order of July 17,1948, was rejected by the Com¬ 
mission, and the order of August 6, 1948, was issued without 
further hearing, putting into effect as a supplement to Pan¬ 
handle’s Rate Schedule FPC No. 12 the express terms and pro¬ 
visions of paragraph (F) of the previous order. Panhandle con¬ 
tends that this lawfully cannot be done. 

Panhandle contends that the authority of the Commission 
to fix, by order, the terms upon which a natural-gas company 

* This conclusion is confirmed by the testimony of Mr. Buddrus, President 
of Panhandle, in the hearing in Docket Nos. 0-834, G-839, and G-918, as 
follows: 

l Q. I just want to button that down. Now, that would mean that the gas 
purchased from Panhandle at Melvindale, whether the gas went to storage 
or was distributed immediately in Detroit, would all be paid for in accord* 
ance with that schedule, which would mean—if taken at 100 percent load 
factor—it would cost 18.5 cents?—A. That is correct (Jt App. 537). 


! 
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must sell and deliver natural gas for resale is derived from Sec¬ 
tion 5 (a) of the Act, and that this authority may be exercised 
only after a hearing and a finding made that the rate, charge, 
or classification demanded, observed, charged, or collected by 
any natural gas company, is unjust, unreasonable, unduly dis¬ 
criminatory, or preferential (Brief, p. 36). 

These orders were entered upon a complaint filed with the 
Commission under Section 5, pursuant to an order instituting 
an inquiry and investigation under Section 5 of the Natural 
Gas Act, of which Panhandle had due notice. The orders 
were issued after hearing upon the matters raised by the com¬ 
plaint, upon the issues in that respect set forth in the order 
instituting the inquiry and investigation, and upon a find¬ 
ing made by the Commission, among others, that to the extent 
presently filed rate schedules do not clearly permit use of Pan¬ 
handle gas by Consolidated for service in its Western District 
such rate schedules are unjust and unreasonable. 

We submit that paragraph (F) of the order of July 17,1948, 
and the order of August 6, 1948, were issued in full compli¬ 
ance with the requirements of Section 5 of the Act. There is 
no basis for Panhandle’s contention that the Commission’s 
action was ex parte. 

CONCLUSION 

It is respectfully submitted that, for the reasons stated here¬ 
in, all questions raised by the Petition for Review filed by 
Panhandle Eastern Pipe Line Company are without merit and 
that orders of the Federal Power Commission, thereby brought 
into question, should be affirmed. 

Respectfully submitted. 

Bradford Ross, 

General Counsel , 
William S. Tarver, 

Assistant General Counsel, 

Louis W. McKern an, 

For the Federal Power Commission. 

Washington, D. C., August SI, 19^9. 


a. s. lortwun Minna* orncti im» 





BRIEF FOR RESPONDENT 


©ntteb States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10,060 I 

Michigan Consolidated Gas Company, petitioner 


Federal Power Commission, respondent 


ON PETITION TO REVIEW ORDERS AND OPINIONS OF THE FEDERAL 

POWER COMMISSION 


BRADFORD ROSS, 

General Counsel, 
WILLIAM S. TARVER, 

Assistant General Counsel, 

LOUIS W. McKERNAN, 

Federal Potcer Commission, Washington, D. C., 

Counsel for Respondent. 







INDEX 


Pace 

Counterstatement of the case-- 1 

Commission's Order of March 23, 1948- 1 

Commission’s Opinion and Orders of July 17, 1948_ 4 

Contentions of Petitioners in Causes Nos. 10,056 and 10,060 as to 

Opinion and Orders of July 17, 1948- 6 

Panhandle ____ 6 

Consolidated_ . 6 

Consolidated’s Contentions as to Paragraph (A)- 7 

Contentions of Consolidated and Panhandle as to Paragraph (B). 9 

Orders and Supplemental Opinion Issued Subsequent to July 17, 

1948. 10 

Summary of argument_ 11 

Argument__ 14 

I. Paragraph (A) of the Commission’s Order of July 17, 1948, 

Did Not Increase Panhandle’s Deliveries of Natural Gas 

to Ohio Fuel Gas Company at Maumee, Ohio- 14 

II. Paragraph (B) of the Commission’s Order of July 17, 1948, 
Providing for Equitable Distribution of Available Gas 
Between Consolidated and Storage Company Is Reason¬ 
able, Is Within the Commission’s Statutory Authority and 
Is Based Upon Findings Supported by the Record_ 18 

III. Consolidated Has Abandoned Point 6 in Its Petition for 

Review, in Which It Is Asserted That the Commission Erred 
in Adopting Paragraph (C) of Its Order of July 17,1948-_ 26 

IV. Opinion No. 166-A Was Issued To Clarify, in Some Respects, 

Opinion No. 166 and Consolidated’s Contentions Respect¬ 
ing Opinion No. 166-A Are Without Merit_ 30 

Conclusion__ 34 

TABLE OF CASES 

Federal Power Commission v. Hope Natural Gas Co., 320 U. S. 591_ 24 

Great Northern Railway Co. v. Merchants Elevator Co., 259 U. S. 285. _ 25 

Interstate Commerce Commission v. Illinois Central Railroad Co., 215 

U. S. 452. 24 

Michigan Consolidated Gas Co. v. Panhandle Eastern Pipe Line Co. ct 

aL, 80 F. Supp. 27_ 25 

Michigan Consolidated Gas Co. v. Panhandle Eastern Pipe Line Co. 

et aL, 173 F. 2d 784. 23 

Panhandle Eastern Pipe Line Co. v. Public Service Commission, 332 

U. S. 507. 25 

(X) 


849903—49-1 





















I 


SJmteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 10,060 

Michigan Consolidated Gas Company, petitioner 

v. 

Federal Power Commission, respondent 

ON PETITION TO REVIEW ORDERS AND OPINIONS OF THE FEDERAL 

POWER COMMISSION 


BRIEF FOR RESPONDENT 


COTTNTERSTATEMENT OF THE CASE 

The petitions for review filed by Michigan Consolidated Gas 
Company (Consolidated) in this cause and by Panhandle 
Eastern Pipe Line Company (Panhandle) in cause No. 10,056 
relate to opinions and orders of the Federal Power Commission 
(Commission) issued in, or in connection with, the same pro¬ 
ceeding before the Commission. Also, each of these parties 
was permitted by the Court to intervene in the review proceed¬ 
ings filed by the other. For that reason, Respondent makes the 
same Counterstatement of the Case in each of its briefs filed 
with the Court in these causes. 

Commission’s order of March 23,1948 

On March 23, 1948, the Commission issued its “Order for 
Inquiry and Investigation Under Sections 5, 14, and 16, of the 
Natural Gas Act and Fixing Date for Hearing,” in its Docket 
No. G-1023. Panhandle, petitioner in Cause No; 10,056, and 

(l) 
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Panhandle’s gas distributing customers (including Consoli¬ 
dated, petitioner in Cause No. 10,060) were made parties to 
that proceeding (Jt. App. 280-288). 

The order of March 23, 1948, was issued upon consideration 
of various matters brought to the attention of the Commission 
indicating a possible shortage of pipe-line capacity in the Pan¬ 
handle system to supply the requirements of Panhandle’s direct 
customers and of its distributing utility customers, including 
indicated requirements for underground storage in Michigan, 
Kentucky, Ohio, and Canada. Also considered were questions 
concerning lawfulness of certain deliveries made by Panhandle 
under filed rate schedules, particularly those to Consolidated 
at Detroit, Michigan, and related questions having a bearing 
upon the lawful demands which might then or in the immediate 
future be made upon Panhandle for a supply of gas under rate 
schedules on file with the Commission (Jt. App. 281-282). 

The matters presented and issues raised upon which the 
Commission ordered the public hearing to be held were as 
follows: 

(1) The delivery capacity of the Panhandle system during 
the summer of 1948 (Jt. App. 282); 

(2) Whether the facts and circumstances respecting the gas 
supply situation in the area served by Panhandle justified and 
required the continued delivery beyond April 30, 1948, of 20 
million cubic feet of natural gas per day by Texas Eastern 
Transmission Corporation (Texas Eastern) to customers 
served by Panhandle, as provided by the Commission’s order 
of October 10,1947, in Docket No. G-880 (Jt. App. 282); 

(3) The total natural-gas requirements of customers served 
directly by Panhandle and of its gas distributing utility cus¬ 
tomers, as a basis for determination of what volumes of natural 
gas were or would be available from the Panhandle system to 
meet the day-to-day requirements of such customers and to 
provide natural gas for underground storage (Jt. App. 282- 
283); 

(4) The natural-gas requirements of Michigan Gas Storage 
Company (Storage Company) from Panhandle during the 
summer of 1948 for consumers’ current daily demands and for 
underground storage (Jt. App. 283); 
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(5) The lawfulness of certain deliveries of natural gas by 
Panhandle to Consolidated with respect to Supplement No. 
5 to Panhandle’s Rate Schedule FPC No. 12; and the lawful¬ 
ness, under filed rate schedules, of deliveries of natural gas by 
Panhandle to Consolidated for storage in the Austin field (Jt. 
App. 283); 

(6) The lawfulness of deliveries of natural gas by Panhandle 
to The East Ohio Gas Company (East Ohio) under Supple¬ 
ment No. 7 to Panhandle’s Rate Schedule FPC No. 61, which 
supplement was suspended by order of the Commission under 
date of March 9, 1948, in its Docket No. G-1010 (Jt. App. 
283-284); 

(7) The volumes of natural gas Panhandle was obligated 
to deliver to The Ohio Fuel Gas Company (Ohio Fuel) after 
April 16, 1948, under Panhandle’s Rate Schedule FPC No. 
108 (Jt. App. 284) ; 

(8) The complaint filed by certain western Michigan cities, 
including Grand Rapids, designated as the Commission’s 
Docket No. G-1013, wherein it was requested that the Com¬ 
mission order that a sufficient volume of gas be delivered by 
Panhandle to Consolidated for storage in the Austin Field so 
that such western Michigan cities might have an adequate 
supply of natural gas to meet their winter requirements, thus 
presenting a question as to the availability of such volumes 
of gas from Panhandle and whether the Commission might 
reasonably and lawfully require Panhandle to supply the serv¬ 
ice prayed for by the complainants (Jt. App. 284); 

(9) The request of Union Gas Company of Canada, Ltd., 
filed January 30,1948, for an order of the Commission modify¬ 
ing its order of April 23,1946 in Docket No. G-612, and to pro¬ 
vide by order a supply of natural gas by Panhandle to Union 
Gas Company (Jt. App. 284-285); and 

(10) The lawfulness of deliveries of natural gas by Pan¬ 
handle to certain of its direct industrial customers under con¬ 
tracts dated December 24, 1947, providing for firm service to 
such customers during a period of 180 days subsequent to April 
1st of each year (Jt. App. 285). 

In its March 23, 1948, order the Commission provided that 
a public hearing be held commencing April 7,1948, concerning 
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all of the matters presented and the issues raised as outlined 
above, and also consolidated therewith, for the purposes of 
hearing, Docket Nos. G-880, G-1010 and G-1013 (Jt. App. 
85-86). 

On April 1, 1948, the Michigan Public Service Commission 
filed its petition in Docket No. G-1029, requesting that the 
Commission order Panhandle to give priority to deliveries to 
Storage Company and to Consolidated before making deliv¬ 
eries to direct or indirect interruptible consumers taking gas 
from Panhandle (Jt. App. 66). 

On April 5,1948, the New York Public Service Commission 
filed its petition in Docket No. G-1031, requesting that the 
Commission issue an order continuing in effect the emergency 
deliveries of natural gas by Texas Eastern as directed in the 
Commission's order of October 10, 1947, in Docket No. G-880 
(Jt. App. 71-72). 

Docket Nos. G-1029 and G-1031 were consolidated for hear¬ 
ing with Docket No. G-1023. 

The Commission in its Opinion No. 166 (Jt. App. 21-74) 
stated: 

Each of these proceedings was set down for hearing 
by separate order but because all are related more or 
less directly to the disparity between the system capac¬ 
ity of Panhandle Eastern Pipe Line Company (Panhan¬ 
dle) and the demands upon that system they were heard 
upon a consolidated record (Jt. App. 27). 

Commission’s opinion and orders of July 17,1948 

The following opinion and accompanying orders were issued 
July 17, 1948, by the Commission upon the consolidated rec¬ 
ord in these proceedings: 

(1) Opinion No. 166 (Jt. App. 21, 191). 

(2) Order Modifying Certificate and Permitting Rate 
Schedule to Become Effective, entered in Docket No. G-1023 
and Docket Nos. G-620 and G-1035 (Jt. App. 235). 

(3) Order Continuing in Effect Paragraph (J) of Order of 
October 10,1947, entered in Docket No. G-880 (Jt. App. 241). 
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(4) Order, entered in Docket Nos. G-1023, G-1029, G-1031 
and G-1013 (Jt. App. 18,243). 

(5) Order Dismissing Petition, entered in Docket No. G-880 
(Jt. App. 246). 

Subsequently, the Commission entered further orders and 
a supplemental opinion based upon the consolidated record 
and proceedings, as follows: 

(6) Order Allowing Supplemental Rate Schedules to Take 
Effect, entered July 22, 1948, in Docket Nos. G-1023, G-1029, 
G-1031 and G-1013 (Jt. App. 255). 

(7) Order Allowing Supplemental Rate Schedule to Take 
Effect, entered July 23, 1948, in Docket Nos. G-1023, G-1029, 
G-1031 and G-1013 (Jt. App. 257). 

(8) Order Rejecting Proposed Supplemental Rate Schedule 
and Prescribing a Supplemental Rate Schedule, entered August 
6, 1948, in Docket Nos. G-1023, G-1029, G-1031 and G-1013 
(Jt. App. 75). 

(9) Supplemental Opinion No. 166-A, dated August 24, 
1948, in Docket Nos. G-620 and G-1035, G-880, G-1013, 
G-1029, G-1023 and G-1031 (Jt. App. 259). 

(10) Order Denying Petitions for Rehearing (filed by Con¬ 
solidated and by Michigan Public Service Commission and 
relating to Supplemental Opinion No. 166-A), entered Octo¬ 
ber 12, 1948, in Docket Nos. G-1023, G-1029, G-1031 and 
G-1013 (Jt. App. 263). 

Of the four orders entered and issued with Opinion No. 166 
on July 17, 1948, judicial review has been requested of only a 
portion of the one order entered in Docket Nos. G-1023, 
G-1029, G-1031 and G-1013. No review has been requested 
by any party of the other orders then entered. 

That part of the order of July 17, 1948, in Docket Nos. 
G-1023, G-1029, G-1031 and G-1013 which is now before the 
Court for review in these causes, relates only to the following 
of the numerous matters presented to and determined by the 
Commission upon the consolidated proceedings: 

(1) Provision for delivery of 15,000 Mcf of natural gas by 
Panhandle to Ohio Fuel at the Maumee delivery point until 
April 30,1949; 
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(2) Ordering pro rata deliveries of natural gas by Pan¬ 
handle to Storage Company and to Consolidated from July 17, 
1948 until October 31, 1948; 

(3) Ordering uniform hourly deliveries of natural gas by 
Panhandle to Consolidated at Detroit by means of mechanical 
controllers; 

(4) Ordering deliveries of natural gas by Panhandle to Con¬ 
solidated at the Detroit, Michigan, delivery point without re¬ 
striction as to the locality within which such natural gas may 
be distributed and resold by Consolidated throughout its 
system. 

Contentions of petitioners in causes Nos. 10,056 and 10,060 as to 
opinion and orders of July 17,1948 

Panhandle .—The petition for review filed by Panhandle in 
Cause No. 10,056, in so far as it relates to the Commission’s 
Opinion No. 166 and accompanying order issued July 17,1948, 
in Docket Nos. G-1023, G-1029, G-1031 and G-1013, chal¬ 
lenges the Commission’s determination that Panhandle shall 
deliver natural gas to Consolidated at the Detroit, Michigan, 
delivery point for (1) underground storage by Consolidated in 
its Austin Field, and (2) for sale and distribution by Consoli¬ 
dated to consumers in its so-called Western District of Michi¬ 
gan (Jt. App. 12-13). 

Consolidated .—The petition for review filed by Consolidated 
in Cause No. 10,060, in so far as it relates to this same opinion 
and order of the Commission, challenges the Commission’s de¬ 
termination (1) in Paragraph (A) thereof that Panhandle 
shall deliver a volume of not less than 15 million cubic feet of 
natural gas per day to Ohio Fuel at the Maumee delivery point 
on the Panhandle pipeline system (Jt. App. 166-168); (2) in 
Paragraph (B) that Panhandle shall, until October 31, 1948, 
make daily deliveries, in a specified ratio, to Consolidated and 
to Michigan Gas Storage Company of such volumes of nat¬ 
ural gas as may be available after making deliveries to all of 
Panhandle’s other customers east of its Edgerton compressor 
station (Jt. App. 168-175); and, (3) in Paragraph (C) that 
Panhandle shall install physical means of controlling deliveries 
of natural gas to Consolidated at the Detroit delivery point so 
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as to make such deliveries on an approximately uniform hourly 
basis (Jt. App. 175-176). 

Consolidated’s contentions as to paragraph (A) 

Consolidated seeks review of Paragraph (A) of the Com¬ 
mission’s order of July 17, 194S, in Docket Nos. G-1023, 
G-1029, G-1031 and G-1013, which directs that Panhandle 
shall file with the Commission a supplement to the rate sched¬ 
ule under which it sells and delivers gas to The Ohio Fuel Gas 
Company, “which supplement shall provide that Panhandle 
is obligated to make available to The Ohio Fuel Gas Company 
until April 30,1949, at the Maumee delivery point on the Pan¬ 
handle pipe-line system, a volume of not less than 15,000 Mcf 
of natural gas per day of the total volume of 25,000 Mcf per 
day which Panhandle now is obligated to deliver to Ohio Fuel 
under Paragraph 4 (a) of Article II of the contract of Febru¬ 
ary 9, 1945, * * *” (Jt. App. 243). Panhandle does not 
challenge the validity of Paragraph (A) of the order. 

The facts relating to this part of the Commission’s order 
are as follows: 

The deliveries of natural gas by Panhandle to Ohio Fuel are 
made pursuant to the terms and conditions of a contract en¬ 
tered into between those two parties on February 9, 1945. 
This contract is on file with the Commission as Panhandle’s 
Rate Schedule FPC No. 108 (Jt. App. 710-727). 

Section 4 (a) of Article II of this contract provides for the 
delivery by Panhandle to Ohio Fuel of a volume of 25 million 
cubic feet of natural gas per day (Jt. App. 713). Article III 
of the same contract provides that with respect to delivery of 
gas under Section 4 (a) of Article II, the agreement shall ex¬ 
tend for a term of twenty years, and that deliveries shall be at 
the Muncie and Maumee delivery points in such proportions 
as may be agreed upon between the parties from time to time, 
provided however, that Panhandle may at its option require 
that as much as 20 million cubic feet per day thereof shall be 
delivered at the Muncie connection. (The Maumee connec¬ 
tion is east of Panhandle’s Edgerton compressor station, and 
the Muncie connection is west thereof) (Jt. App. 714). 

849905—49 - 2 
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Section 4 (b) of Article II of the contract provides for the 
delivery of an additional volume of 25 million cubic feet of gas 
per day (Jt. App. 713-714). Article IV of the same contract 
provides that with respect to deliveries of gas under Sec¬ 
tion 4 (b), the term of the agreement shall be five years, sub¬ 
ject to termination and cancellation prior to the expiration of 
that period upon certain contingencies. It is also provided in 
Article IV that deliveries of the additional 25 million cubic 
feet per day under Section 4 (b) of Article II shall be at the 
Maumee and Muncie connections in such proportions as shall 
be agreed upon, provided, however, that Panhandle may at its 
option require that as much as ten million cubic feet per day 
shall be delivered at the Muncie connection (Jt. App. 714-715). 

By letter of February 25, 1948, Panhandle notified Ohio 
Fuel of cancellation of Section 4 (b) of Article II and of Ar¬ 
ticle IV of the contract of February 9,1945, in accordance with 
the terms of its filed rate schedules (Jt. App. 807-808) and on 
March 17, 1948, filed with the Commission an appropriate 
supplement to its filed rate schedule to make such notice of 
cancellation effective. (Supplement 9 to Panhandle Rate 
Schedule FPC No. 108; Jt. App. 803-808.) By order of 
April 14, 1948, the Commission, among other actions taken, 
suspended the rate Supplement No. 9 until after hearing 
thereon (Jt. App. 47-48). 

In its Opinion No. 166 and accompanying order issued in 
Docket Nos. G-620 and G-1035 on July 17, 1948, the Commis¬ 
sion found and ordered that the supplement providing for the 
cancellation of Section 4 (b) of Article II and Article IV of the 
contract between Panhandle and Ohio Fuel should be permit¬ 
ted to become effective as of April 16, 1948 (Jt. App. 35, 240). 

Prior to the termination of deliveries by Panhandle to Ohio 
Fuel under Section 4 (b) of Article II of the contract, Pan¬ 
handle was obligated to deliver at the Maumee connection at 
least 20 million cubic feet per day out of the total deliveries of 
50 million provided for in the contract. Upon termination of 
the Section 4 (b) deliveries, .Panhandle’s obligation, under the 
Commission’s determination in Opinion No. 166 and orders of 
July 17,1948, was to deliver a total of 25 million cubic feet per 
day (instead of 50 million) to Ohio Fuel. Of such 25 million 
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not less than 15 million cubic feet per day (instead of 20 million 
theretofore deliverable under the rate schedule) were to be de¬ 
livered at the Maumee connection until April 30,1949 (Jt. App. 
18-19). Had the Commission not provided, as it did, for the 
delivery of 15 million cubic feet per day at the Maumee con¬ 
nection, when it terminated Panhandle’s obligation to deliver 
the additional 25 million under Section 4 (b), Panhandle, under 
its filed rate schedule, would have had no obligation to deliver 
more than 5 million cubic feet of gas to Ohio Fuel at Maumee. 
That has been Panhandle’s maximum obligation since April 
30,1949 (Jt. App. 18-19,37). 

Contentions of Consolidated and Panhandle as to paragraph 

(B) 

Each of the petitioners in Causes Nos. 10,056 and 10,060 chal¬ 
lenges Paragraph (B) of the Commission’s order of July 17, 
1948, in Docket Nos. G-1023, G-1029, G-1031, and G-1013, 
providing for the equitable distribution between Consolidated 
and Storage Company of the gas available from Panhandle after 
meeting the demands of other customers of Panhandle east of 
its Edgerton compressor station. Consolidated asserts that the 
Commission “expropriated, retroactively to May 15, 194S, a 
substantial portion of the natural gas supply of 125 million 
cubic feet per day which Petitioner for many years had been 
receiving at Detroit” from Panhandle (Consolidated Br. 2). 
Panhandle asserts that the action of the Commission in this 
respect is based upon an erroneous determination that Pan¬ 
handle is obligated to deliver to Consolidated at the Detroit, 
Michigan, delivery point, a volume of 125 million cubic feet 
of natural gas per day, each and every day of the year, for dis¬ 
tribution by Consolidated and for underground storage in the 
Austin Field. For that reason, Panhandle seeks review of that 
part of the Opinion and order relating to the distribution of 
available gas wherein Consolidated’s proportion is based upon 
125 million cubic feet per day (Panhandle Br. 12-13). 

The basis for Paragraph (B) of the Commission’s order of 
July 17, 1948, which both of the petitioners herein are seeking 
to review, is set forth particularly in that part of the Com¬ 
mission’s Opinion No. 166 under the subheading “Equitable 
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Distribution of Available Gas” (Jt. App. 56-63). Contrary to 
the statement made by Consolidated on page 8 of its Brief, the 
reason for the Commission's making such distribution of avail¬ 
able gas between Consolidated and Storage Company during 
the period May 15, 1948, to October 31, 1948, is that since the 
authorized additions to Panhandle’s facilities which the Com¬ 
mission assumed would be made when the storage programs 
of Consolidated and Storage Company were authorized had not 
yet been made, and since the excess of demands above pipeline 
capacity on Panhandle’s system east of its Edgerton compressor 
station were attributable to the aggregate of the increases in 
demands of Consolidated and Storage Company, these two cus¬ 
tomers should share the deficiency between them upon an equi¬ 
table basis (Jt. App. 58). 

Orders and supplemental opinion issued subsequent to 

July 17,1948 

Paragraph (F) of the Commission’s order of July 17,1948, in 
Docket Nos. G-1023, G-1029, G-1031, and G-1013, directs that 
Panhandle 

1 * * * shall file promptly with the Commission a 
supplement to its Rate Schedule FPC No. 12, which sup¬ 
plement shall remove any uncertainty which may exist 
with respect thereto, by providing clearly that Pan¬ 
handle shall sell and deliver natural gas to Michigan 
Consolidated Gas Company at the Detroit delivery point 
without restriction as to the locality within which such 
natural gas may be distributed and resold by Michigan 
Consolidated throughout its system (Jt. App. 20). 

The Commission’s order of August 6, 1948, challenged by 
Panhandle, rejected Panhandle’s filing in purported compli¬ 
ance with Paragraph (F) of the Commission’s order of July 17, 
1948, for the reason that the supplement tendered for filing 
went beyond the Commission’s order. The order of August 6, 
1948, simply puts into effect as a supplement to Panhandle’s 
Rate Schedule FPC No. 12, the direction contained in Para¬ 
graph (F) of the Commission’s order of July 17,1948 (Jt. App. 
75-76). 
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The Commission’s order of July 22,1948, challenged by Con¬ 
solidated, permitted to become effective as of July 17, 1948, 
supplements to Panhandle’s Rate Schedules FPC No. 12 and 
No. 113 filed by Panhandle in accordance with Paragraphs (B) 
and (C) of the Commission’s order of July 17, 1948 (Jt. App. 
255-256). 

Similarly, the Commission’s order of July 23,1948, challenged 
by Consolidated, permitted to become effective as of July 17, 
1948, a supplement to Panhandle’s Rate Schedule FPC No. 108, 
filed by Panhandle in accordance with Paragraph (A) of the 
Commission’s order of July 17, 1948 (Jt. App. 257-258). 

The Commission’s Opinion No. 166-A, likewise challenged 
by Consolidated, was issued expressly for the purpose of clarify¬ 
ing certain aspects of the Commission’s Opinion No. 166 and for 
the purpose of informing Panhandle and Consolidated that cer¬ 
tain practices which the Commission had reason to believe were 
being engaged in by both companies, if in fact the companies 
were so acting, would constitute a violation of its order of July 
17, 1948 (Jt. App. 259-262). 

No further order was issued in connection with Opinion No. 
166-A. except an order denying the petitions for rehearing filed 
by Consolidated and Michigan Public Service Commission with 
respect thereto (Jt. App. 263-264). 

It is therefore apparent that all of the questions presented 
to this Honorable Court upon the petitions for review filed in 
Causes Nos. 10.056 and 10,060 relate to the Commisison’s order 
of July 17,1948, in Docket Nos. G-1023, G-1029, G-1031, and 
G-1013, and particularly Paragraphs (A), (B), (F), and (G) 
thereof, and to the Commission’s Opinion No. 166. 

Of all the parties to the consolidated proceedings, in which 
fifty-six parties appeared and participated, Panhandle and 
Consolidated alone have sought review of the Commission’s 
action therein. 

SUMMABY OF -ARGUMENT 

I 

The Commission’s order of July 17, 1948, in Docket Nos. 
G-620 and G-1035, and its order issued the same date in Docket 
Nos. G-1023, G-1013, G-1029 and G-1031, relating to deliv- 
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eries of natural gas to Ohio Fuel by Panhandle, were entered 
upon consideration of the full record in the consolidated pro¬ 
ceedings after public hearings held pursuant to the order of 
March 23, 1948, instituting the inquiry and investigation. 
The order entered in Docket Nos. G-620 and G-1035 permitted 
Panhandle to reduce its total obligation to Ohio Fuel from 50 
million cubic feet per day to 25 million cubic feet per day. The 
order entered in Docket Nos. G-1023 et al, required that Pan¬ 
handle deliver to Ohio Fuel, until April 30, 1949, at least 15 
million cubic feet per day at the Maumee, Ohio, delivery point. 
Prior to the issuance of these orders, Panhandle was obligated 
to deliver at Maumee, Ohio, at least 20 million cubic feet per 
day out of its total obligation to Ohio Fuel of 50 million cubic 
feet per day. 

The result of the Commission’s action was to reduce Pan¬ 
handle’s over-all obligation to deliver natural gas to Ohio Fuel 
from 50 million cubic feet to 25 million cubic feet per day, and 
at the Maumee, Ohio delivery point Panhandle’s obligation to 
deliver was reduced from 20 million cubic feet per day to 15 
million cubic feet per day until April 30, 1949. Thus, deliv¬ 
eries of gas by Panhandle to Consolidated were not adversely 
affected by the Commission’s action, and Consolidated has no 
cause for complaint. 

II 

Paragraph (B) of the Commission’s order of July 17, 1948, 
in Docket Nos. G-1023, G-1029, G-1031 and G-1013, provides 
that until October 31,1948, Panhandle shall make deliveries to 
Consolidated and Storage Company in a specified proportion 
of such volumes of natural gas as may be available after making 
deliveries to all of its other customers east of its Edgerton 
Station. 

Consolidated and Storage Company applied for, and each 
was granted a certificate of public convenience and necessity by 
the Commission authorizing their respective underground 
storage projects. In granting each certificate, the Commission 
found that the supply of gas for each of these projects was from 
Panhandle, and in each instance the Commission found that 
the gas supply was adequate. However, as shown by the 
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record in these consolidated proceedings, for several reasons 
the supply of gas from Panhandle during the summer storage 
season of 1948 was insufficient to meet the requirements of 
both storage projects and at the same time meet the firm re¬ 
quirements of Panhandle’s other customers east of its Edgerton 
Station. The Commission found that the excess of demands 
above pipe-line capacity east of Panhandle’s Edgerton Station 
was attributable to the aggregate of the increased demands of 
Consolidated and Storage Company, and therefore the de¬ 
ficiency should be shared between them. No objection has 
been raised as to the formula providing the proportion in 
which Panhandle was to deliver gas to Consolidated and Stor¬ 
age Company, it being Consolidated’s contention that the Com¬ 
mission was in error in providing for any apportionment what¬ 
soever, claiming that it should receive 125 million cubic feet 
per day and Storage Company should receive such volumes 
as remained. 

The Commission found that the practice of Panhandle in 
permitting Consolidated to take its full daily contract quantity, 
while delivering to Storage Company something less than the 
quantity to which it was entitled under its contract and rate 
schedule, “has the effect of granting to Consolidated an undue 
preference and advantage, and subjects Gas Storage to undue 
prejudice and disadvantage.” This finding is in conformity 
with Section 5 (a) of the Natural Gas Act, and is fully sup¬ 
ported by the evidence of record. 

Consolidated also contends that Paragraph (B) of the July 
17, 1948, order is contrary to Section 5 (a) of the Natural Gas 
Act, in that it is retroactive. The Commission’s order specifi¬ 
cally provides that until October 31, 1948, Panhandle shall 
make deliveries to Consolidated and Storage Company in a 
specified proportion. The order was prospective and was effec¬ 
tive only from and after the date it was issued. 

Paragraph (B) of the Commission’s order of July 17, 1948, 
is fully supported by the record, and should be sustained. 

Ill 

Point 6 in Consolidated’s Petition for Review concerns para¬ 
graph (C) of the Commission’s order of July 17, 1948, but this 
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point is not included in Consolidated’s Brief as one of the points 
to be relied upon. Under the Rules of this Court, Point 6 of 
Consolidated’s Petition for Review must be disregarded. 

However, the reference made in the footnote on page 27 of 
Consolidated’s Brief that paragraph (C) of the order of July 
17,1948, is “ancillary” to paragraph (B) of the same order, is 
wholly misleading. For that reason the questions raised by 
Consolidated’s Point 6 is discussed and shown to be without 
merit. 

Paragraph (C) of the July 17,1948, order was adopted for the 
express purpose of improving Panhandle’s ability to deliver 
maximum volumes of gas east of its Edgerton Station and to 
abolish a discriminatory practice. Requisite findings were 
made, which are fully supported by the evidence of record be¬ 
fore the Commission, showing that the use of mechanical con¬ 
trols at Consolidated’s Detroit delivery point would permit 
the delivery of 5 to 10 million cubic feet per day east of Pan¬ 
handle’s Edgerton Station over and above amounts deliverable 
without such controllers. 

rv 

Supplemental Opinion No. 166-A was issued by the Com¬ 
mission in clarification, to a limited extent, of its Opinion No. 
166 issued in the consolidated proceedings. No order was is¬ 
sued in connection with Supplemental Opinion No. 166-A, the 
Commission stating that it expected Panhandle and Consoli¬ 
dated to comply with the Commission’s order of July 17, 1948. 
Under these circumstances Consolidated’s contentions, and its 
argument in connection therewith, are wholly irrelevant. 

ARGUMENT 

I 

Paragraph (A) of the Commission’s order of July 17, 1948, 

did not increase Panhandle’s deliveries of natural gas to 

Ohio Fuel Gas Company at Maumee, Ohio 

The requirements of paragraph (A) of the Commission’s 
order of July 17, 1948, providing that Panhandle make avail¬ 
able not less than 15,000 Mcf of natural gas per day to Ohio 
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Fuel until April 30, 1949, did not adversely affect deliveries 
to Consolidated. 

Consolidated contends that: 

The Commission Erred in Requiring an Increase in 
Panhandle’s Deliveries of Natural Gas to Ohio Fuel 
Gas Company at Maumee, Ohio, With a Resultant De¬ 
crease in Panhandle’s Deliveries to Petitioner at De¬ 
troit (Consolidated’s Brief, 13-17). 

A full statement of the facts involved completely refutes the 
claim made by Consolidated. 

The deliveries of natural gas by Panhandle to Ohio Fuel are 
provided for in Panhandle’s Rate Schedule FPC No. 108 (Jt. 
App. 710-727). Section 4 (a) of Article II of this rate sched¬ 
ule provides for the delivery by Panhandle to Ohio Fuel of 25 
million cubic feet of natural gas per day. Article III of the 
rate schedule provides that such deliveries shall be for a term 
of 20 years with deliveries at the Muncie and Maumee delivery 
points in such proportion as the parties may agree upon, pro¬ 
vided however, that Panhandle may at its option require that 
as much as 20 million cubic feet per day thereof shall be deliv¬ 
ered at the Muncie connection. This means that at Pan¬ 
handle’s election deliveries through Maumee could be reduced 
to 5 million cubic feet per day. 

Section 4 (b) of Article II of the rate schedule provides for 
the delivery of an additional 25 million cubic feet per day and 
Article IV provides that such additional 25 million cubic feet 
per day shall be delivered for a period of 5 years (from March 1, 
1946; Jt. App. 728-729) subject to prior termination and can¬ 
cellation upon certain contingencies. Article IV further pro¬ 
vides that delivery of the additional 25 million cubic feet per 
day shall be at the Muncie and Maumee connections in such 
proportions as the parties shall agree upon, provided however, 
that Panhandle may at its option require that as much as 10 
million cubic feet per day shall be delivered at the Muncie 
connection. This means that of the additional 25 million cubic 
feet per day Panhandle had an obligation to deliver 15 million 
cubic feet per day at Maumee. 

849905—49 - 3 
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Panhandle, therefore, was obligated under filed rate sched¬ 
ules to deliver to Ohio Fuel at the Maumee delivery point a 
volume of at least 20 million cubic feet per day out of the total 
volume of 50 million cubic feet per day provided for in Sec¬ 
tions 4 (a) and 4 (b) of Article II of the rate schedule. 

On March 17, 1948, Panhandle filed with the Commission 
Supplement No. 9 to its Rate Schedule FPC No. 108 by which 
it proposed to cancel and terminate, effective as of April 16, 
1948, the provisions of Section 4 (b) of Article II of the rate 
schedule relating to delivery of the additional 25 million cubic 
feet per day to Ohio Fuel. The Commission, in its March 23, 
1948, order instituting the inquiry and investigation, referred 
to this proposal of Panhandle to terminate deliveries of the 
additional 25 million cubic feet per day. and stated that “ques¬ 
tion is thereby raised as to the volume of natural gas Panhandle 
is to deliver to Ohio Fuel on and after April 16, 1948.” The 
Commission ordered that a hearing be held thereon in the 
consolidated proceedings as provided in the order of 
March 23,1948. 

Deliveries of gas by Panhandle to Ohio Fuel under Sec¬ 
tion 4 (b) of Article II of the rate schedule were subject to a 
condition attached to the certificate of public convenience and 
necessity issued to Panhandle in Docket No. G-620. requir¬ 
ing Commission approval for any change in service. The 
supplement filed by Panhandle on March 17. 1948, providing 
for termination of such deliveries of gas to Ohio Fuel would 
have become effective unless suspended by Commission order. 
The Commission, therefore, on April 14,1948, entered an order 
in Docket No. G-620 (the original certificate proceedings), and 
in Docket No. G-1035 (the designation given the rate supple¬ 
ment suspension), providing for a public hearing concerning 
the termination of deliveries to Ohio Fuel of the additional 
25 million cubic feet per day. The order of April 14,1948, also 
provided that pending hearing thereon the supplement be sus¬ 
pended, and that the proceedings in Docket Nos. G-620 and 
G-1035 be consolidated with those in Docket No. G-1023 for 
hearing (Jt. App. 235-240). 

The issue respecting deliveries of gas by Panhandle to Ohio 
Fuel was clearly set forth in these orders of the Commission as 
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one of the matters to be determined in the consolidated 
proceedings. 

The Commission in its Opinion No. 166 (Jt. App. 30, 37) 
deals fully with the issues thus presented and made two perti¬ 
nent and coordinate findings as follows: 

(1) Supplement No. 9 to Panhandle’s Rate Schedule FPC 
No. 108, cancelling Panhandle’s obligation to deliver the addi¬ 
tional 25 million cubic feet per day to Ohio Fuel, should be 
permitted to become effective as of April 16, 1948; and 

(2) A supplement should be filed by Panhandle which will 
make available to Ohio Fuel at the Maumee delivery point 
until April 30, 1949, not less than 15 million cubic feet of the 
total of 25 million cubic feet per day to which Ohio Fuel is 
entitled under Section 4 (a) of Article II of the filed rate 
schedule. 

These separate findings by the Commission were given 
effect in two separate orders issued by the Commission on 
July 17,1948: 

(1) The order issued in Docket Nos. G-620 and G-1035 per¬ 
mitted the supplement terminating deliveries under Sec¬ 
tion 4 (b) of Article II to become effective as of April 16,1948, 
and modified the certificate of public convenience and neces¬ 
sity issued in Docket No. G-620 by removing the condition re¬ 
lating to such service. (The validity of this order has not been 
challenged by any party to the consolidated proceedings); and 

(2) The order issued in Docket Nos. G-1023, G-1013, 
G-1029, and G-1031 provided in Paragraph (A) thereof that a 
supplement be filed by Panhandle to its rate schedule whereby 
there would be available to Ohio Fuel at the Maumee delivery 
point until April 30, 1949, not less than 15 million cubic feet 
per day of the total volume of 25 million cubic feet per day to 
which Ohio Fuel is entitled under Section 4 (a) of Article II 
of the rate schedule. 

These two orders of July 17,1948, were issued simultaneously, 
both were issued upon the same record in the consolidated pro¬ 
ceedings, and both were issued in connection with Opinion No. 
166. The two orders are inseparable in their effect and yet 
Consolidated seeks review of only the one. 
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Consolidated, in the footnote on page 13 of its brief, refer¬ 
ring to Panhandle’s Rate Schedule FPC No. 108 under which 
Panhandle delivers gas to Ohio Fuel and to the 25 million cubic 
feet of natural gas per day covered by Section 4 (b) of Article 
II of that rate schedule, makes the following statement: 

This contract also provided for the temporary delivery 
of an additional 25 million cubic feet per day, which de¬ 
livery has been terminated and is not involved in this 
review. 

What Consolidated failed to say in its brief was that such can¬ 
cellation was an inseparable part of the Commission’s determi¬ 
nation respecting the volume of gas which Panhandle was to 
deliver to Ohio Fuel at the Maumee delivery point from and 
after the cancellation of this additional 25 million cubic feet 
per day. 

The net result of the Commission’s order of July 17,1948, in 
Docket Nos. G-620 and G-1035 (Jt. App. 235-240) and para¬ 
graph (A) of the order of the same date in Docket No. G-1023 
(Jt. App. 18-20) respecting deliveries of natural Gas by Pan¬ 
handle to Ohio Fuel, and as provided for in Opinion No. 166, 
was (1) to reduce Panhandle’s over-all daily obligation to 
Ohio Fuel from 50,000 Mcf per day to 25,000 Mcf per day, and 
(2) to reduce Panhandle’s obligation to deliver gas to Ohio Fuel 
at Maumee from 20,000 Mcf per day to 15,000 Mcf per day. 

It is futile for Consolidated to claim injury in the face of 
these facts: 

II 

Paragraph (B) of the Commission’s order of July 17, 1948, 
providing for equitable distribution of available gas be¬ 
tween Consolidated and Storage Company is reasonable, is 
within the Commission’s statutory authority, and is based 
upon findings supported by the record 

It is the contention of Consolidated that the Commission 
having found, as a result of the hearings in the consolidated 
proceedings, that Panhandle is obligated under its Rate Sched¬ 
ule FPC No. 12 (contract of August 31,1935), as amended and 
supplemented, to supply Consolidated with volumes of natural 
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gas up to 125,000,000 cubic feet per day, the Commission was 
without authority to provide for equitable distribution between 
Consolidated and Storage Company of gas available from Pan¬ 
handle during the period May 15, 1948, to October 31, 1948, 
whereby the volumes to be delivered to Consolidated during 
that period would be less than 125 million cubic feet per day 
(Consolidated’s Brief, pp. 18-29). 

In disposing of Consolidated’s contention, it first should be 
observed that in its Opinion No. 166, the Commission found 
that Storage Company is entitled, both under its gas purchase 
contract (Panhandle’s Rate Schedule FPC No. 113) and under 
the certificate of public convenience and necessity issued by 
the Commission in its Docket No. G-731, to receive from Pan¬ 
handle on a firm basis such fixed monthly volumes of gas as are 
specified in said rate schedule on file with the Commission, aver¬ 
aging 100 million cubic feet per day during the months from 
May through October 1948 (Jt. App. 47). This finding of the 
Commission has not been challenged by any party to the con¬ 
solidated proceedings. 

Panhandle’s Edgerton Compressor Station is the last com¬ 
pressor station eastward on the Panhandle system. The vol¬ 
ume of gas available for delivery by Panhandle at delivery 
points east of the Edgerton station is the volume of gas which 
reaches and can be put through that station after the demands 
of customers west thereof have been met (Jt. App. 1247). The 
Commission did not make a finding as to the daily capacity of 
the Edgerton station, although a finding was made that in the 
summer of 1948 there was an excess of firm demands upon the 
Panhandle system east of its Edgerton station above the capac¬ 
ity of that part of its system amounting to approximately 
30 million cubic feet per day (Jt. App. 4ArA5) . The figure of 30 
million cubic feet per day deficiency is arrived at by considering 
the average daily capacity of the Edgerton station to be 270 
million cubic feet, as shown by the evidence of record (Jt. App. 
393), and considering the firm demands of Panhandle’s cus¬ 
tomers east thereof. 

The Commission found that Storage Company had a right to 
take 100 million cubic feet per day (Jt. App. 45-47), and Con¬ 
solidated 125 million cubic feet per day, from Panhandle during 



20 


the period in question (Jt. App. 48-54), but the Commission 
also found that during the same period there was not 225 mil¬ 
lion cubic feet of gas a day available for distribution between 
them. Jt was found, therefore, that of the available gas Con¬ 
solidated should take 125/225ths and Storage Company 100/ 
225ths (Jt. App. 59). 

The specific reasons given by the Commission for reaching 
this conclusion are stated in its Opinion No. 166, under the 
heading "Equitable Distribution of Available Gas” (Jt. App. 
56-63). 

In Docket No. G-706 (5 FPC 949), In the Matter of Pan¬ 
handle Eastern Pipe Line Company, the Commission by order 
dated November 30,1946, issued a certificate of public conven¬ 
ience and necessity to Panhandle authorizing the construction 
and operation of Panhandle’s so-called “B” facilities, where¬ 
by the designed daily sales capacity of the Panhandle system 
would be increased from 393 million cubic feet to 473 million 
cubic feet per day (Jt. App. 28). 

On December 4, 1946, the Commission issued its order in 
Docket No. G-731 (5 FPC 965), In the Matter of Michigan Gas 
Storage Company, granting to Storage Company a certificate 
authorizing the construction and operation of certain facilities 
whereby Storage Company would take gas from Panhandle for 
storage in underground storage fields in Michigan (Jt. App. 47). 
Prior to this formal authorization, the Commission issued tem¬ 
porary authority for the underground storage program of Stor¬ 
age Company for the season of 1946 but no gas was stored. 

On November 14, 1947, the Commission issued its order in 
Docket Nos. G-834, G-S39, and G-918, In the Matter of Austin 
Field Pipe Line Company, et al, granting a certificate to Con¬ 
solidated authorizing the operation of the pipe line from De¬ 
troit to Austin Field whereby Consolidated would take gas from 
Panhandle at the Detroit delivery point for storage in the 
Austin Field (Jt. App. 52). 

In its orders granting certificates to Consolidated and to 
Storage Company, the Commission found that the supply of 
gas for each of the storage projects would be from Panhandle, 
relying upon the expectation that such required supply of 
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gas from Panhandle would be available from the “B” facilities 
authorized in Docket No. G-706 (Jt. App. 56-57). 

The Commission also took into consideration at the time its 
order was issued December 4, 1946, in Docket No. G-731, 
authorizing the Storage Company’s project, the fact that Con¬ 
solidated had been taking from Panhandle at Detroit during 
each summer, volumes of gas considerably less than 125 million 
cubic feet per day (Jt. App. 56). 

At the time hearings in these consolidated proceedings were 
held in the spring of 1948, the record shows that Panhandle had 
not completed construction of its “B” facilities. The record 
also shows that Consolidated had increased its summer takes 
of gas from Panhandle during the summer of 1947 to approxi¬ 
mately 125 million cubic feet every day, and Storage Company 
was receiving only the small volumes of gas then remaining 
(Jt. App. 57-58). 

The Commission found that under these circumstances, the 
excess of demands above pipe-line capacity east of Panhandle’s 
Edgerton Compressor Station was attributable to the aggregate 
of the increased demands of Consolidated and Storage Com¬ 
pany without the requisite increase in Panhandle’s facilities 
which had been authorized, and that because thereof the de¬ 
ficiency should be shared between them on an equitable basis 
(Jt. App. 58). 

Furthermore, the Commission in its Opinion No. 166 recog¬ 
nizes the importance of the storage fields operated by Consoli¬ 
dated and Storage Company, not only to gas consumers in the 
state of Michigan, but to all other customers of Panhandle. 
The Commission expressly found that “the conditions under 
which the two Michigan companies will take gas will assist in 
utilizing Panhandle’s facilities to the maximum extent possi¬ 
ble throughout the year, with consequent economical operation 
of its system” (Jt. App. 56). 

The Commission also expressly found “that the practice of 
Panhandle in permitting Consolidated to take 125,000 Mcf a 
day, while delivering to Gas Storage something less than the 
quantity to which it is entitled under its gas purchase contract, 
has the effect of granting to Consolidated an undue preference 
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and advantage, and subjects Gas Storage to undue prejudice 
and disadvantage” (Jt. App. 59). 

Consolidated contends that “the Commission refused to 
recognize the principle of dedicated capacity and ignored the 
fact that Petitioner had been paying for 125 million cubic feet 
per day of Panhandle’s capacity on a firm basis since prior to 
the war, while the large volumes desired by Storage Company 
were expressly dependent upon Panhandle increasing the exist¬ 
ing capacity ox its pipe line in order to make such deliveries” 
(Brief, p. 19). 

The fact is that Consolidated never took 125 million cubic 
feet of gas per day from Panhandle during the summer of any 
year until after the Commission authorized Panhandle to de¬ 
liver gas to Storage Company in its order of December 4, 1946 
(Jt. App. 433). Furthermore, Consolidated first commenced 
taking gas from Panhandle for storage in Austin Field on May 
12, 1948, during the hearings in these consolidated proceed¬ 
ings (Jt. App. 1233), whereas Storage Company commenced 
taking gas from Panhandle for storage in June of 1947 (Jt. 
App. 396). The record is dear that with respect to both stor¬ 
age projects, the Commission anticipated that Panhandle 
would have installed its “B” facilities prior to the commence¬ 
ment of such storage operations. 

Under these circumstances, the Commission did the only 
reasonable thing possible, that is, apportion the deficiency in 
supply for storage purposes between the two companies upon 
an equitable basis. 

Consolidated contends that the Commission did not make the 
requisite findings under Section 5 (a) of the Act, in this respect. 
The finding made by the Commission does, however, follow 
the statutory language. The Commission expressly found 
that “the practice of Panhandle” in delivering to Consolidated 
125 million cubic feet per day while delivering to Storage Com¬ 
pany less than its contract quantity, “has the effect of granting 
to Consolidated an undue preference and advantage, and sub¬ 
jects Gas Storage to undue prejudice and disadvantage” (Jt. 
App. 59). 

This finding unquestionably is in compliance with the re¬ 
quirements of Section 5 (a) of the Natural Gas Act. 
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Consolidated contends that the action of the Commission in 
providing for an equitable distribution of available gas between 
it and Storage Company for the period after July 17,1948, and 
until October 31, 1948, is contrary to Section 5 (a) of the Act 
under which the Commission’s authority is limited to prescrib¬ 
ing rates, practices, etc., “to be thereafter observed and in 
force” (Jt. App. 28-29). 

In its Opinion No. 166, the Commission found that in order 
to place Consolidated and Storage Company on an equitable 
basis during the summer storage season of 1948, appropriate 
allowance must be made with respect to the volumes of gas 
taken from Panhandle by Consolidated from May 15, 1948, 
to July 17, 1948, the date of the order. This was done pro¬ 
spectively by providing a ratio in deliveries of 52%-48% until 
such time as the volumes delivered to both companies from 
and after May 15,1948, reached a proportion of 55.6%-44.4%, 
and thereafter the deliveries were to be in the latter proportion. 

The Commission has statutory authority to provide by 
order for the equitable distribution of available gas between 
Consolidated and Storage Company as provided in Paragraph 
(B) of the order of July 17,1948. Such authority is contained 
in Sections 4 and 5 of the Natural Gas Act, and is fully sus¬ 
tained by the decision of the United States Court of Appeals 
for the Sixth Circuit in the case of Michigan Consolidated Gas 
Company v. Panhandle Eastern Pipe Line Company and Fed¬ 
eral Power Commission et al, 173 F. 2d 784. The Court said: 

* * * We do hold that adequacy and impartiality 
of service, in the light of existing circumstances, is 
within Commission control. This must be so if con¬ 
trol over rates means anything, since adequate service 
is a necessary concomitant in the fixing of reasonable 
rates. If this is so in respect to private utilities it must 
be even more important in the case of utilities which 
are affected with a public interest. If the Commission 
has no authority to order adequate service to customers, 
in view of all the conditions and circumstances involved, 
the basic purpose of the Natural Gas Act fails of realiza¬ 
tion. We can attribute to the Congress no purpose to 
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withhold from the Commission control over services. 
The power to prevent preferences and discrimination 
both as between individuals and classes , carried with 
it by necessary and inescapable implication, authority 
to regulate service (p. 789). [Italics added.] 

In Federal Power Commission, et al. v. Hope Natural Gas 
Company, 320 U. S. 591, the Supreme Court treated Sec¬ 
tions 4 (b) and 5 (a) of the Act as establishing a single regula¬ 
tory scheme stating: 

It is finally suggested that the rates charged by Hope 
are discriminatory as against domestic users in favor of 
industrial users. That charge is apparently based on 
§ 4 (b) of the Act which forbids natural gas companies 
from maintaining “any unreasonable difference in rates, 
charges, service, facilities, or in any other respect, either 
as between localities or as between classes of service.” 
The power of the Commission to eliminate any such un¬ 
reasonable differences or discriminations is plain. 
§ 5 (a) # * * Congress has entrusted the adminis¬ 

tration of the Act to the Commission, not to the Courts. 
Apart from the requirements of judicial review it is not 
for us to advise the Commission how to discharge its 
functions (pp. 617-618). [Italics added.] 

In Interstate Commerce Commission v. Illinois Central Rail¬ 
road Company . 215 U. S. 452, the Court upheld the authority 
of the Intersta e Commerce Commission to require prorating in 
the distribution of railroad cars in times of car shortage. This 
necessitated the construction of Section 4 of the Transporta¬ 
tion Act which, like Section 5 (a) of the Natural Gas Act, con¬ 
tained no specific reference to service. The Court said: 

In view of the facts found by the commission as to 
preferences and discriminations resulting from the fail¬ 
ure to count the company fuel cars in the daily distribu¬ 
tion in times of car shortage, and in further view of the 
far-reaching preferences and discriminations alleged in 
the answer of the commission in this case, and which 
must be taken as true, as the cause was submitted on 
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bill and answer, it is beyond controversy that the subject 
with which the order dealt was within the sweeping 
provisions of § 3 of the act to regulate commerce, pro¬ 
hibiting preferences and discriminations. * * * 

Clearly, sections 4 (b) and 5 (a) of the Natural Gas Act are 
sufficiently comprehensive to authorize the Commission to pro¬ 
vide by order, after hearing, the reasonable and equitable serv¬ 
ice which Panhandle shall supply by means of the available 
capacity of its pipe line system, when such action is necessary 
to prevent any “unreasonable difference in rates, charges, serv¬ 
ice, facilities, or in any other respect either as between localities 
or as between classes of service.” 1 And, the determination of 
what constitutes such an “unreasonable difference” in service, is 
a matter solely for the Commission. Great Northern Railway 
Company et al. v. Merchant’s Elevator Company, 259 U. S. 285. 

In the case of Panhandle Eastern Pipe Line Company v. 
Public Service Commission of Indiana, 332 U. S. 507 (1947), 
the Supreme Court recognized the jurisdiction of the Commis¬ 
sion over matters of service, stating: 

* * * Moreover, if such conflict [between the 
state commission and the Federal Power Commission] 

1 "The Supreme Court has asserted in a rate ease that ‘Section 5 of the Act 
(The Natural Gas Act) was modelled on the provisions of the Transporta¬ 
tion Act, 49 U. S. C. 33, 15 • * Federal Poiccr Commission v. Nat¬ 
ural Gas Pipeline Co., 315 U. S. 575, 5S4, 62 S. Ct. 736, 742, 86 L. Ed. 1037. 
It is settled that the equivalent sections of the Transportation Act give to 
the Interstate Commerce Commission authority to regulate distribution of 
coal cars at times of shortage in order to prevent discriminatory distribution. 
Interstate Commerce Commission v. Illinois Central R. Co., 215 U. S. 452, 
30 S. Ct. 155. 54 L. Ed. 2S0. As stated in Panhandle Eastern Pipe Line Com¬ 
pany v. Public Service Commission of Indiana, et al., 332 U. S. 507, 520, 68 
S. Ct. 190, 197, the Act ‘does not contemplate ineffective regulation at either 
[the federal or state] level.’ While it seems clear enough that Congress 
expressly authorized the Commission to allocate the supply of natural gas 
to prevent discriminatory practices this court may well adopt the reasoning 
in Colorado Interstate Gas Co. v. Federal Power Commission, supra, 142 F. 
2d at page 952, that ‘the grant of powers expressly conferred upon the Com¬ 
mission carried with it by implication all authority reasonably necessary and 
fairly appropriate to make such powers fully efficacious, and to render 
effectual the discharge of the duties of the Commission.* ” ( Michigan Con¬ 

solidated Gas Company v. Panhandle Eastern Pipe Line Company, ct al., 
80 F. Supp. 27, 30.) 
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should develop, the matter of interrupting service is one 
largely related, as appellees say, to transportation and 
thus within the jurisdiction of the Federal Power Com¬ 
mission to control, in accommodation of any conflicting 
interests among various states (p. 523). 

It is submitted that the action of the Commission as set 
forth in Paragraph (B) of its order of July 17, 1948, is reason¬ 
able and supported by the evidence of record, is within the 
statutory authority of the Commission, and is based upon 
requisite findings. 

Ill 

Consolidated has abandoned point 6 in its petition for review, 
in which it is asserted that the Commission erred in adopt¬ 
ing paragraph (C) of its order of July 17,1948 

Consolidated states in its Petition for Review, as one of the 
points upon which it intends to rely, that the Commission erred 
in adopting paragraph (C) of its order of July 17,1948, requir¬ 
ing that Panhandle install flow controlling equipment at the 
Detroit delivery point and operate such equipment to control 
such deliveries at a uniform hourly rate, with a tolerance not 
exceeding 5 percent (Jt. App. 159,175-176). 

Paragraph (C) of the order of July 17,1948, is as follows: 

Panhandle Eastern Pipe Line Company shall install 
physical means of controlling deliveries of natural gas 
to Michigan Consolidated at the Detroit delivery point 
and shall operate such equipment in such manner as to 
make such deliveries on an approximately uniform 
hourly basis, subject to such reasonable variations, not 
to exceed 5% above or below the average, as may be 
mutually agreed upon between Panhandle and Consoli¬ 
dated, within ten days from the date hereof, and an 
appropriate supplement to Panhandle’s Rate Schedule 
FPC No. 12, providing for such uniform deliveries, shall 
be promptly filed (Jt. App. 19-20). 

Panhandle filed a supplement to its Rate Schedule FPC No. 
12 in conformity with paragraph (C), which supplement was 
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allowed to take effect under the Commission’s order issued 
July 22,1948 (Jt. App. 255-256). 

The only reference made, in Consolidated’s brief, to para¬ 
graph (C) of the order of July 17, 1948, is in the ‘'Statement 
of Case” (pp. 2,8), and in a footnote on page 27. 

The statement of points in Consolidated’s brief on pages 
9 and 10 does not include reference to paragraph (C), and the 
brief does not contain any argument with respect thereto. 
Under the Rules of this Court, Consolidated has abandoned 
this point and the matter is not before the Court (Rule 
17(c) (6) (i)). 

However, there is a false implication in the references by 
Consolidated in its “Statement of Case” and footnote on 
page 27 that paragraph (C) is ancillary to paragraph (B) of 
the order of July 17, 1948, and that the two are inextricably 
bound together. In view of Consolidated’s attempt to bring 
paragraph (C) into question without challenging directly the 
validity of the Commission’s action expressed therein, it is 
appropriate to discuss the matter further. 

One of the questions involved in the consolidated proceed¬ 
ings, as set forth in the Commission’s order of March 23, 1948, 
instituting the inquiry and investigation, was the delivery ca¬ 
pacity of the Panhandle system (Jt. App. 77,79), and the Com¬ 
mission ordered that a public hearing be held concerning this 
and other matters, “to enable the Commission to issue such 
orders as may be required respecting the issues raised * # *” 
(Jt. App. 85). 

During the hearings in these consolidated matters it ap¬ 
peared that the manner in which Panhandle was making de¬ 
liveries to Consolidated at Detroit had an effect upon the 
delivery capacity of the Panhandle system, and counsel for the 
Commission made a formal request upon the record that Pan¬ 
handle furnish data, and a witness to testify, concerning its 
operations. Panhandle complied with the request, and Con¬ 
solidated was the only party to the consolidated proceedings 
who objected to the evidence offered. 

In Opinion No. 166, the Commission made specific findings 
with respect to the necessity for control of deliveries to Con¬ 
solidated, as follows: 
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* # * We are convinced from the evidence before 

us, and so find, that the operation of controllers by Pan¬ 
handle at the Detroit gate to even out the deliveries to 
Consolidated on an approximately uniform hourly basis 
would definitely improve Panhandle’s ability to deliver 
gas east of Edgerton. * * * 

We find, therefore, that the provisions of Panhandle 
Rate Schedule FPC No. 12, to the extent that they per¬ 
mit the taking of gas by Consolidated at Detroit at Con¬ 
solidated's sole discretion, and the practice under which 
such takes are effectuated are unjust, unreasonable, un¬ 
duly discriminatory and preferential (Jt. App. 63-64). 

The Commission also stated: 

* # * The evidence is that the effect of such ir¬ 
regular takes has been to reduce Panhandle’s ability to 
deliver gas to Gas Storage by approximately 5 to 10 
thousand Mcf per day. * * * Furthermore, it 
should be noted that the deliveries by Panhandle to 
Ohio Fuel and to East Ohio Gas Company, the only 
other large customers of Panhandle east of the Edger¬ 
ton Station, have, since their inception, been made on a 
uniform hourly basis (Jt. App. 63). 

These findings are fully supported by Hearing Exhibit No. 160, • 
and the testimony of the witness, M. K. Hager, concerning such 
deliveries. Mr. Hager’s position with Panhandle was that of 
engineering assistant to the Vice President in charge of opera¬ 
tions. He testified, in part: 

Q. Mr. Hager, will you state what, if any effect upon 
the deliveries from the Panhandle line to customers 
other than Michigan Consolidated Gas Company re¬ 
sults from this variation in the takes by Michigan Con¬ 
solidated Gas Company at Detroit from hour to hour 
in the course of the day? 

Mr. Shannon. I object to that. * * * 

* * # * * 

Presiding Examiner. Objection is overruled. An¬ 
swer the question. 
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The Witness. The effect of these variations is to 
reduce our ability to deliver as much gas to our other 
consumers as we would otherwise. (Tr. 7134-7136.) 

***** 

Q. Now, can you translate into Mcf per day the ef¬ 
fect, for instance, upon deliveries to Michigan Gas Stor¬ 
age Company, of the variations which occurred, we’ll 
say, on Monday, May 17, and Tuesday, May 18, in the 
deliveries to Detroit? 

Mr. Shannon. Mr. Examiner, I object. * # * 

* * * * # 

Presiding Examiner. Objection is overruled. 

* * * * * 

The Witness. We feel that these variations on many 
days result in reducing deliveries to the Michigan Gas 
Storage Company by somewheres around five to ten mil¬ 
lion cubic feet per day. (Tr. 7141-7142.) 

* * * * * 

Q. Is it true then, or is it a fact that except for this 
flow control, which has never been used, that Panhandle 
Eastern Pipe Line Company has no control over deliv¬ 
eries of gas or takes of gas by Michigan Consolidated 
Gas Company at the Melvindale delivery point? 

A. That is correct. (Tr. 7146.) 

***** 

Q. Well, now, does Panhandle have any flow controls 
of any kind at that delivery point? 

A. We have flow controllers on both delivery points, 
East Ohio and Ohio Fuel, yes. They are in service all 
the time. 

Q. And through the use of those flow controllers you 
regulate the flow so that it is approximately uniform 
every hour twenty-four hours a day? 

A. It is very uniform. 

Q. Now, do these fluctuations in deliveries in takes 
at the Melvindale station, do they affect the operation 
of your Edgerton station in any other way that you have 
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just described? Let me put it this way: does it prevent 
the full use of the maximum operating capacity of the 
Edgerton station? 

A. Yes; at times it does. (Tr. 7156.) 2 

The testimony of witness Hager on this point is quite exten¬ 
sive, but the portion quoted above fully sustains the action 
of the Commission as set forth in its Opinion No. 166 and para¬ 
graph (C) of the order of July 17,1948. 

It is perfectly obvious that the matter of controlled deliveries 
at Detroit concerns the delivery capacity of the Panhandle 
system east of the Edgerton station. Paragraph (C) of the 
Commission's order of July 17, 1948, was adopted for the ex¬ 
press purpose of improving Panhandle's ability to deliver gas 
to its customers east of Edgerton and to abolish a discrimina¬ 
tory practice. Contrary to the implication in Consolidated’s 
brief, Paragraph (C) clearly was not intended as a means of 
effectuating deliveries to Consolidated and Storage Company 
for the short period of three and a half months ending October 
31, 1948, as provided in paragraph (B) of the Commission’s 
order. Panhandle’s supplement to its filed rate schedules, 
carrying into effect the requirements of paragraph (C) of the 
Commission's order, is without limitation as to time. 

IV 

Opinion No. 166-A was issued to clarify, in some respects, 
opinion No. 166 and Consolidated’s contentions respecting 
opinion No. 1G6-A are without merit 

Consolidated challenges the validity of the Commission’s 
Supplemental Opinion No. 166-A, issued August 25, 1948, in 
the consolidated proceedings, contending that the Commission 
has no jurisdiction over Consolidated's manufactured gas fa¬ 
cilities; that, in any event, there has not been compliance with 
Section 5 of the Natural Gas Act; and that numerous provi¬ 
sions of the Administrative Procedure Act have been violated. 
Consolidated objects particularly to that part of the Supple- 

J The Melvindale Station referred to in the testimony is identical with 
the Detroit delivery point, as mentioned herein. 
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mental Opinion relating to Paragraph 4 of Article XVIII of 
Panhandle’s Rate Schedule FPC No. 12 under which Pan¬ 
handle sells and delivers natural gas to Consolidated. Para¬ 
graph 4 is as follows: 

4. If Seller shall at any time fail to deliver gas in 
volumes and/or at such pressures as Buyer may require 
up to the limits otherwise herein provided, Seller shall 
unless relieved by the terms of Article XV hereof, re¬ 
imburse and indemnify Buyer for any expenses, loss or 
damage which it may sustain by reason of such failure, 
including the expense of putting into operation any gas 
manufacturing equipment, and/or obtaining manu¬ 
factured gas or natural gas to remedy such deficiency 
(Jt. App. 612). 

Opinion No. 166-A was issued for the sole purpose of clari¬ 
fying in certain respects the Commission’s Opinion No. 166 
issued July 17, 1948, in the consolidated proceedings (Jt. 
App. 264). The Commission stated in Supplemental Opin¬ 
ion No. 166-A: 

On August 19, 1948, the Commission received infor¬ 
mation to the effect that Michigan Consolidated Gas 
Company (Michigan Consolidated) had invoked the 
provisions of Paragraph 4 of Article XVIII of the con¬ 
tract of August 31, 1935, between Michigan Consoli¬ 
dated and Panhandle Eastern Pipe Line Company 
(Panhandle) which contract is on file with the Com¬ 
mission as Panhandle Eastern Pipe Line Company Rate 
Schedule FPC No. 12, and that Michigan Consolidated 
claimed as a set-off against the sum of money claimed by 
Panhandle to be due for natural gas furnished during 
the month of July 1948, the cost to Michigan Consoli¬ 
dated for manufacturing gas to supplement an alleged 
deficiency between the volume of natural gas actually 
furnished by Panhandle and the volume which Michi¬ 
gan Consolidated would have received had Panhandle 
delivered an average of 125,000 Mcf per day during 
the same period. 
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On August 23, 1948, the Commission received from 
Panhandle a letter dated August 21, 1948, advising the 
Commission of the action taken by Michigan Consoli¬ 
dated with respect to invoking the provisions of Para¬ 
graph 4 of Article XVIII of the contract of August 31, 
1935 (Panhandle’s Rate Schedule FPC No. 12). In 
i this letter to the Commission, Panhandle also stated 
that beginning August 19, 1948, Panhandle temporarily 
has increased its deliveries of natural gas to Michigan 
Consolidated at Detroit by reducing deliveries to East 
Ohio Gas Company, Ohio Fuel Gas Company and 
Michigan Gas Storage Company. 

In view of the action taken by Michigan Consolidated 
and by Panhandle it appears to the Commission that 
these two parties either are in doubt as to the meaning 
and effect of the Commission’s Opinion No. 166 and ac¬ 
companying orders issued herein on July 17, 1948, or 
that both parties knowingly and willfully are not com¬ 
plying with the orders of the Commission issued herein. 
The Commission therefore finds it necessary and appro- 
! priate to issue this Supplemental Opinion * * * 
(Jt. App. 370-371). 

No order of any kind was issued in connection with Opinion 
No. 166-A, the Commission expressly stating that: 

The Commission expects that upon the issuance of 
i this Supplemental Opinion Panhandle and Michigan 
Consolidated will comply with the Commission’s order 
of July 17,1948 (Jt. App. 373). 

On July 22, 1948, Panhandle filed with the Commission a 
supplement to its Rate Schedule FPC No. 12, conforming to 
paragraph (B) of the order of July 17, 1948 (Jt. App. 339). 
This supplement became effective as of July 17, 1948, as pro¬ 
vided by Commission order issued July 22, 1948 (Jt. App. 
255). The supplement, by its own terms, superseded all pro¬ 
visions in Panhandle’s Rate Schedule FPC No. 12 and supple¬ 
ments thereto, which were inconsistent therewith, including 
paragraph 4 of Article XVIII (Jt. App. 339, 372). 



33 


Under paragraph (B) of the Commission's order of July 17, 
1948, and the corresponding supplement to Panhandle’s Rate 
Schedule FPC No. 12, Panhandle’s obligation to deliver gas to 
Consolidated after July 17, 1948 and until October 31, 1948, 
was limited to that volume of gas representing Consolidated’s 
share of the gas available for delivery to it and to Storage Com¬ 
pany. Opinion No. 166-A was issued for the sole purpose of 
removing all questions as to the Commission’s action in this 
respect (Jt. App. 372). 

It should be noted that Article XV, referred to in paragraph 
4 of Article XVIII of Panhandle’s Rate Schedule FPC No. 12, 
contains the force majeure provisions in the agreement between 
Consolidated and Panhandle. Article XV provides, in part: 

1. Neither party shall be liable in damages to the 
other for any act, omission or circumstance occasioned 
by or in consequence of * * * the binding order 
of any court or governmental authority which has been 
resisted in good faith by all reasonable legal 
means, # * * (Jt. App. 608). 

Under the express terms and provisions of Panhandle’s Rate 
Schedule FPC No. 12, it is clear that paragraph 4 of Arti¬ 
cle XVIII of that rate schedule was rendered ineffective pro 
tanto during the period from July 17,1948, to October 31,1948, 
by reason of the Commission’s valid and binding order of 
July 17,1948. 

Consolidated’s attack upon the validity of Supplemental 
Opinion No. 166-A, in the cause now pending before this Court, 
must rest upon the same grounds upon which the validity of 
the Commission’s Opinion No. 166 and order of July 17, 1948, 
is challenged. If that order is sustained as valid, then the 
Commission’s order of July 22, 1948, making effective Supple¬ 
ment No. 11 to Panhandle’s Rate Schedule FPC No. 12, which 
supplement conforms to paragraph (B) of the order of July 17, 
1948, likewise is a valid order. It follows that all provisions 
of Panhandle’s Rate Schedule FPC No. 12, including parar- 
graph 4 of Article XVIII, are superseded to the extent that 
they are in conflict with the supplement and the order of 
July 17,1948. 





It is submitted, therefore, that Supplemental Opinion 
No. 166-A was issued solely for the purpose of clarification, 
and Consolidated's contentions with respect thereto are wholly 
without merit. 

CONCLUSION . 

It is respectfully submitted that, for the reasons stated 
herein, all questions raised by the Petition for Review filed by 
Michigan Consolidated Gas Company are without merit and 
that orders of the Federal Power Commission, thereby brought 
into question, should be affirmed. 

Respectfully submitted, 

Bradford Ross, 

General Counsel, 
William S. Tarver, 

Assistant General Counsel, 

Louis W. McKern an, 

For the Federal Power Commission. 

Washington, D. C., August 31,1949. 
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IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit. 


No. 10056. 


PANHANDLE EASTERN PIPE LINE COMPANY, a 

corporation, Petitioner , 

v. 

FEDERAL POWER COMMISSION, Respondent. 


Appeal from Order of the Federal Power Commission. 


BRIEF FOR INTERVENOR, CITY OF GRAND RAPIDS. 


JURISDICTIONAL STATEMENT. 

We are entirely satisfied with the jurisdictional state¬ 
ments in the briefs of the principal parties and concede that 
the issues here involved are properly before the court. 

STATEMENT OF THE CASE. 

No other or further statement seems necessary. The 
principal briefs briefly and succinctly state the facts, the 
orders complained of and the issues arising upon this re- 
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view. Any further enlargement or addition would be with¬ 
out benefit to the court. 

This Intervenor is, of course, primarily interested in the 
order of the Federal Power Commission in the proceeding 
“City of Grand Rapids et al. v. Michigan Consolidated Gas 
Company et al ., Docket G-1013”. This is the order of July 
17, 1948, “Exhibit B”. This order granted the relief 
prayed in the petition of the City of Grand Rapids and 
other Western Michigan cities to the effect that the system 
of Michigan Consolidated Gas Company, (hereinafter 
called “Consolidated”), was an integrated system and as 
such was entitled to receive and distribute Panhandle gas 
over its entire system. This order is of vital importance 
to the Western Michigan cities, and to help sustain it we 
asked for and received permission to intervene in this case. 

SUMMARY OF ARGUMENT. 

The only argument this intervenor will make is that the 
order of the Federal Power Commission in G-1013 is 
proper and legal. It is of vital importance to the 88,000 
customers of Michigan Consolidated Gas Company in the 
so-called “Western District” of Michigan, and the equities 
in their favor are strong enough in themselves to warrant 
sustaining the order. 


ARGUMENT. 

Prior to the filing of the petition by the City of Grand 
Rapids et al, “Consolidated” had constructed its pipeline 
from Detroit to the Austin Field. This was for purposes 
of storage of gas during the summer months when peak de¬ 
liveries by Panhandle to Detroit were not entirely con¬ 
sumed and the surplus was to be transported to and stored 
in the Austin Field. Consolidated had impounded sub¬ 
stantially 20 billion cubic feet of Western Michigan gas 
reserves for the preservation of the storage fields and as 
a cushion to be used in re-transporting gas to Detroit. 
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During the late fall of 1946 and early winter of 1947 con¬ 
ditions arose which created a natural gas deficit in the 
Western District. This necessitated the manufacture in 
Grand Rapids and Muskegon of approximately l 1 /* billion 
cubic feet of artificial gas per year. The cost of this was 
approximately 3 million dollars, and by it the Company 
hoped to save in the Detroit area a manufacturing expense 
of, to-wit, 8 million dollars. 

It had been planned to saddle this entire extra cost upon 
the Western District; and this, notwithstanding the fact 
that the Austin Field was connected with Grand Rapids, 
Muskegon and the other Western Michigan cities by pipe¬ 
lines which had been in prior use for the transportation of 
natural gas to those cities. “Consolidated” had previ¬ 
ously taken the position that it had no right to distribute 
Panhandle gas through the Western District, but this posi¬ 
tion was taken because of the insistence of Panhandle. 
Grand Rapids therefore filed its petition with the Federal 
Power Commission to obtain a holding, if possible, that 
“Consolidated’’ was an integrated system and that any of 
its gas, artificial or manufactured, could be transported and 
distributed throughout its system, and if it had a surplus 
of gas in storage in the Austin Field, said portion as 
might be necessary could be distributed to the Western 
cities. 

The testimony taken showed that “Consolidated” in 
January 1947 had curtailed its distribution and its service. 
It had cut off distribution of natural gas to several large 
Michigan industries, forcing them to close until such time 
as they could make arrangements to either produce or ob¬ 
tain other gas or substitutes. Because of the cost of manu¬ 
factured gas, ultimately its rates were increased by order 
of the Michigan Public Service Commission, although its 
officials testified that on completion of the Michigan-Wis- 
consin pipeline it will bring in gas from the Hugoton Field, 
and then the manufacture of artificial gas can be discon¬ 
tinued and rates, especially to space heaters and indus¬ 
tries, can be reduced. 
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By the order of July 17,1948 made in G-1013, the Federal 
Power Commission found and determined that * ‘Consoli¬ 
dated ” is an integrated system, and as such had a right to 
distribute any of its gas throughout its entire area as ne¬ 
cessity might require, thereby granting a large part of the 
relief sought by said cities in said proceeding. 

It is obvious, therefore, that this order is of vital im¬ 
portance to the Western Michigan cities. The record shows 
that a number of large, important industries in Muskegon, 
Muskegon Heights and Grand Rapids use large quantities 
of natural gas. Certain manufacturing operations can best 
be carried on with natural gas. Without it, unemployment 
of large numbers of workers is inevitable; and this very 
situation developed in early 1947. Without this order and 
■without the right to distribute stored gas through the 
Western District, “ Consolidated” can accept no new or¬ 
ders for gas heating of homes, business places, or for an 
expanding use in industry. It is, therefore, not only a mat¬ 
ter of economic and industrial importance, but a mat¬ 
ter of economy and convenience especially to householders 
heating with gas. We cannot stress this proposition too 
strongly, and yet when it has been concisely stated, we have 
said about all that can be said from our standpoint. 

We shall not take any time in discussing the various au¬ 
thorities cited in the briefs of the principal parties. Emi¬ 
nent counsel have thoroughly analyzed and discussed those 
cases. For us to attempt anything further would be merely 
repetitious and of no help to the Court. 

Counsel for Panhandle quote a portion of Section 7 (a) of 
the Natural Gas Act, which reads in part: 

“• * • to establish physical connection of its transpor¬ 
tation facilities with the facilities of, and sell natural 
gas to, any person or municipality engaged or legally 
i authorized to engage in the local distribution of nat¬ 
ural or artificial gas to the public, * * 

Prior to the institution of this proceeding, the Austin 
pipeline had been completed by “Consolidated”. Prior 
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thereto Consolidated had operated its own pipelines from 
the Goodwell, Reed City and Austin fields to the various 
cities in its so-called Western District. In brief, the physi¬ 
cal connection of its transportation facilities had been com¬ 
pleted and had been in use for a considerable period. As 
previously pointed out, a large amount of natural gas pro¬ 
duced in Western Michigan, together with other reserves, 
had been impounded and were to be used solely for the 
benefit of the Detroit area. This was inequitable, unfair, 
unlawful and utterly discriminatory as against the Western 
Michigan cities. 

The Federal Power Commission did not, at that time, 
have to order Consolidated to establish physical connec¬ 
tions. They had already been established. This, we con¬ 
tended, and we were sustained in the contention by the Fed¬ 
eral Power Commission, created a unit or an integrated 
system. It was owned and operated by one company, and 
as a matter of equity, if Western Michigan gas could be 
used for the benefit of Detroit, there was and is no good 
reason why any surplus Panhandle gas placed in storage 
could not be used for the benefit of Western Michigan, in 
other words, throughout its entire system. 

CONCLUSION. 

It is submitted for the reasons advanced by Counsel for 
Consolidated, and the reasons hereinbefore discussed, that 
the order of the Commission of July 17, 1948, so far as it 
applies to the Western Michigan cities, should be sustained. 

Respectfully submitted, 

Charles S. Rhyne, 

730 Jackson Place, N. W., 
Washington, D. C. 

John M. Dunham, 

City Hall, 

Grand Rapids 2, Michigan, 
Attorneys for Intervenor, 
City of Ground Rapids. 
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Michigan Consolidated Gas Company, 

Petitioner, 

v. 

Federal Power Commission, 

Respondent. 


On Petition to Review Orders and Opinions 
of the Federal Power Commission. 

—— — — 


BRIEF FOR INTERVENOR 
PANHANDLE EASTERN PIPE LINE COMPANY 


Counter-statement of Case 

Paragraph (B) of the Commission’s order of July 17, 
1948 should be vacated and set aside for the reasons as¬ 
signed in the brief for Panhandle Eastern Pipe Line Com¬ 
pany 1 in cause No. 10,056. We submit, however, that the 


1 Herein Panhandle Eastern Pipe Line Company is called “Pan¬ 
handle”; Michigan Consolidated Gas Company is called “Consoli¬ 
dated”; and the Federal Power Commission is called “the Commis¬ 
sion.” 
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reasons assigned by petitioner in the present cause, No. 
10,060, are wholly without merit. As to Paragraph (A) 
of that order, we stated our objection in our petition to 
the Commission for rehearing (Jt. App. I, 143), but we 
are not pressing it here. We submit that the petitioner’s 
attack on that paragraph is lacking in force. As to Para¬ 
graph (C) of that order, we think the Commission’s action 
was supported by substantial evidence and there was no 
flaw in the administrative process. The petitioner’s brief 
does not point out any alleged error in this part of the 
order; consequently, we do not argue the matter here. 

The Commission’s order of July 22, 1948, making effec¬ 
tive as of July 17, 1948 Supplement No. 11 to Panhandle’s 
Rate Schedule FPC No. 12, should be sustained. The 
Commission’s Opinion 166-A is not reviewable. 

For a complete statement of the facts pertinent to the 
issues argued in this brief, we respectfully refer the Court 
to our brief in cause No. 10,056. It seems appropriate, 
however, to point out here that the stated purpose of the 
Commission in instituting the proceeding below, entitled 
“In the Matter of Panhandle Eastern Pipe Line Company, 
et al., Docket G-1023,” by its order issued March 23, 1948 
(Jt. App. I, 77-95), was to determine the delivery capacity 
of Panhandle’s interstate pipe line; to examine the claims 
of existing customers and of certain others who requested 
delivery of natural gas; and, in view of a possible short¬ 
age of pipe line delivery capacity to supply the demands 
of all, to make such orders with respect to future deliv¬ 
eries of gas by Panhandle as the Commission might find 
necessary in order to prevent any undue preference or 
advantage which might otherwise result. 

Succinctly, the dispute between Consolidated and Pan¬ 
handle arises out of a contract executed August 31, 1935 
(prior to the impact of federal regulation under the 
Natural Gas Act of 1938), whereby Panhandle agreed to 
supply the natural-gas requirements of Detroit City Gas 
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Company (predecessor in interest of Consolidated) at 
Detroit up to a ceiling of 90 million cubic feet per day, 
with the specific provision that delivery of such gas would 
be “in accordance with the hourly and daily demands” 
of the consumers at Detroit (Jt. App. II, 606). Upon 
passage of the Natural Gas Act of 1938, this contract was 
filed by Panhandle with the Commission and was desig¬ 
nated as Panhandle’s “Rate Schedule PPC No. 12.” The 
maximum of 90 million cubic feet to be delivered by Pan¬ 
handle on any one day was raised, by Supplement No. 4 
to Panhandle’s Rate Schedule FPC No. 12 (with approval 
of the Commission), to 125 million cubic feet per day 
(Jt. App. II, 635). 

Consolidated contended in the proceedings below that, 
under its contract of August 31, 1935, as amended by 
Supplement No. 4, it could take gas from Panhandle up 
to 125 million cubic feet per day in the summer (when 
the requirements of its customers at Detroit were far 
less than 125 million cubic feet per day) and transport 
the volumes not needed in Detroit to an underground 
storage field 140 miles from Detroit, in order to have such 
gas available for transportation back to Detroit in the 
winter to supply demands at Detroit in excess of 125 mil¬ 
lion cubic feet per day. Prior to May 12, 1948 there was 
no pipe line connecting this storage field with Detroit 
and Consolidated had taken gas from Panhandle only in 
accordance with the hourly and daily demands of con¬ 
sumers at Detroit (Petitioner’s brief, p. 5). 

The Commission decided (erroneously, we think), as a 
matter of law, that Consolidated had a contractual claim 
to take gas from Panhandle for underground storage. 2 
The Commission further found that delivery by Panhandle 
of the full volume of 125 million cubic feet of gas per 


2 This particular question is the principal issue presented in 
Cause No. 10,056, wherein Panhandle complains of this error of 
law. 
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day at Detroit to Consolidated in the summer months 
would constitute an undue preference in favor of Con¬ 
solidated in violation of Section 4(b) of the Natural Gas 
Act and, on the basis of such finding, ordered Panhandle 
to make deliveries to Consolidated in accordance with 
the formula prescribed in Paragraph (B) of the order of 
July 17, 1948. Consolidated now contends that the Com¬ 
mission could not prevent its taking 125 million cubic feet 
per day from Panhandle. 

Panhandle acknowledges the power of the Commission 
to make orders eliminating undue preferences in service 
but contends that the Commission proceeded on the fal¬ 
lacious theory that, as a matter of law, Consolidated was 
entitled, under its contract of August 31, 1935 with Pan¬ 
handle, to take gas for underground storage. 

We would not burden the Court with a further state¬ 
ment of facts, but we think it important to correct certain 
errors appearing in Consolidated’s “Statement of Case” 
in its brief because they relate to Consolidated’s so-called 
“principle of dedicated capacity,” which is discussed in 
our argument (infra, pp. 9-11). 

Consolidated states in its brief (p. 2) that “the Commis¬ 
sion expropriated * * * a substantial portion of the natural 
gas supply of 125 million cubic feet per day which Peti¬ 
tioner for many years had been receiving at Detroit * * V’ 
The record show’s that Consolidated had not been receiv¬ 
ing 125 million cubic feet per day at Detroit. Exhibit 12 
showrs Panhandle’s pattern of service at Detroit for the 
years 1942 through 1947 (Jt. App. II, 433-438). It shows 
that over the years Consolidated took 125 million cubic 
feet of gas on only a few days in the winter and took noth¬ 
ing like that volume in the summer. 

Another inaccuracy (frequently appearing in Consoli¬ 
dated’s brief: pp. 6, 16, 18, 19, 25) is the statement that 
Panhandle’s pipe line capacity to the extent of 125 million 
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cubic feet per day has been “utilized and paid for by Peti¬ 
tioner on a firm basis since 1940.” Exhibit 12, mentioned 
above, clearly establishes that such pipe line capacity has 
not been “utilized” by petitioner. The statement that such 
capacity has been “paid for by Petitioner” is negatived 
by the form of Panhandle’s rate. Under Panhandle’s rate 
in effect since November 1, 1942 (Jt. App. II, 638-640), 
a charge of 1.85^ per therm is made for that volume of 
gas which represents the normal requirements (that is to 
say, requirements which are not affected by changes in 
temperature) and 2.6^ per therm is charged for that gas 
which is taken in excess of the normal requirements and 
which is required only during cold months for space heat¬ 
ing. Thus, the theory of payment for “capacity,” ex¬ 
emplified in the demand-commodity form of rate in the 
original contract does not apply, because throughout the 
summer months Consolidated has enjoyed the lower rate 
for gas actually used and has not been required to pay for 
the capacity to supply 125 million cubic feet per day except 
when such capacity was actually used. 

Furthermore, the “demand charge” in the original con¬ 
tract was abandoned by the parties shortly after com¬ 
mencement of deliveries and what was termed a “modified 
demand charge” (Jt. App. II, 622) was substituted. This 
was effected by two contracts, the first dated June 2, 1936 
and the second dated September 29, 1939, designated re¬ 
spectively Supplements No. 2 and No. 3 to Panhandle’s 
Bate Schedule FPC No. 12 (Jt. App. II, 618; 629). In the 
latter contract the following recital appears, which defi¬ 
nitely disposes of the contention that Consolidated has 
“paid for” summer capacity to the full extent of the maxi¬ 
mum winter delivery obligation (Jt. App. II, 630): 

“(c) in the practical application of certain of the pro¬ 
visions of the Supplemental Gas Contract, it is pos¬ 
sible that Buyer may be required to pay for house- 
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heating gas during certain summer days when no de¬ 
gree day deficiency occurs and desires that said Sup¬ 
plemental Gas Contract be modified and amended in 
order to remove that possibility; and the parties are 
willing to modify and amend the above mentioned 
contracts accordingly/’ (Emphasis ours.) 

By this same contract, the maximum obligation of Pan¬ 
handle to deliver gas on any one day w-as raised from 90 
million cubic feet to 100 million cubic feet, and it was rec¬ 
ognized by the parties that the increased deliveries would 
be required only in the winter time (Jt. App. II, 631). 

Summary of Argument 

I. —Consolidated’s argument in support of its objection to 
Paragraph (A) of the Commission’s order of July 17,1948 
rests on an unduly narrow reading of the Natural Gas Act. 
The argument ignores Section 4(b) of the Act. That sec¬ 
tion completely negates Consolidated’s contention that the 
Act does not grant the Commission any authority to regu¬ 
late volumes of delivery as among customers of a natural- 
gas company, even though the Commission may find that 
existing deliveries are unduly preferential or unreasonably 
discriminatory. 

II. —The Commission had ample power under the Natural 
Gas Act to allocate deliveries between Michigan Gas Stor¬ 
age Company and Consolidated. Its error (as pointed out 
in our brief in No. 10,056) lay in its premise that, as a 
matter of law, Panhandle was obligated by its contract of 
August 31, 1935 to supply gas to Consolidated for under¬ 
ground storage in the Austin Field. Consolidated’s ‘‘prin¬ 
ciple of dedicated capacity” is wholly inconsistent with 
Section 4(b) of the Act. It was rejected by the Court of 
Appeals for the Sixth Circuit in Michigan Consolidated 
Gas Company v. Panhandle Eastern Pipe Line Company 
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(April 7, 1949) 173 F. (2d) 784. Consolidated’s argument 
based on Section 7(a) of the Act defeats itself on the facts 
of the case: the supplying of gas to Consolidated for under¬ 
ground storage was a new service; the supply to Michigan 
Gas Storage Company was not a new service . Paragraph 
(B) of the Commission’s order of July 17, 1948 was not 
retroactive; it prescribed a formula “to be thereafter ob¬ 
served and in force” as prescribed by the Act. 

III.—Opinion 166-A is not an “order” and, therefore, 
is not reviewable under Section 19(b) of the Natural Gas 
Act. 


ARGUMENT 


1 

Petitioner’s Point I is without merit. 

Under its Point I the petitioner expresses its grievance 
because of the Commission’s award of 15 million cubic feet 
of gas a day to Ohio Fuel Gas Company at Maumee, Ohio, 
in view of the fact that Panhandle had the right under its 
contract with Ohio Fuel to limit deliveries at Maumee to 
5 million cubic feet a day. 

The petitioner’s argument rests on an unduly narrow 
reading of the Natural Gas Act. The contention is that 
“the only authority which the Commission has to modify 
an effective contract or rate schedule is that prescribed in 
Section 5(a) of the Act” (Petitioner’s brief, p. 14), and 
that under that section its power is confined to “rates, 
charges and classifications.” Baldly stated, the conten¬ 
tion is that the Act does not grant the Commission any 
authority to regulate volumes of delivery as among cus¬ 
tomers of a natural-gas company, even though it may find 
that existing deliveries are unduly preferential or unrea¬ 
sonably discriminatory. 
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The answer is that under Section 4(b) of the Act the 
Commission is given broad authority over sales subject to 
its jurisdiction to prevent undue preference or advantage 
or unreasonable differences in service, facilities or in any 
other respect. Section 4(b) provides: 

“No natural-gas company shall, with respect to any 
transportation or sale of natural gas subject to the 
jurisdiction of the Commission, (1) make or grant any 
undue preference or advantage to any person or sub¬ 
ject any person to any undue prejudice or disad¬ 
vantage, or (2) maintain any unreasonable difference 
in rates, charges, service, facilities, or in any other 
respect, either as between localities or as between 
classes of service.” 

In view of the fact that Consolidated’s Point II is based 
on the same argument as to lack of power in the Commis¬ 
sion to take corrective action in the case of preferences in 
service or volume of deliveries, we will refrain from 
further discussion under the present point, since we deal 
more fully with that argument under our Point II. 


II 

Petitioner’s Point II is without merit. 

The petitioner complains here of the Commission’s allo¬ 
cation of deliveries between itself and Michigan Gas 
Storage Company in proportion to their contractual claims 
on Panhandle. Here again, the ground is taken that the 
Commission has no power to regulate quantities of gas to 
be delivered by a natural-gas company, no matter how pref¬ 
erential or discriminatory existing deliveries may be. If 
any notice is taken of Section 4(b) of the Natural Gas Act, 
we have failed to find it in the petitioner’s brief. 
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Consolidated’s argument is bottomed on a novel inven¬ 
tion of its own which it calls ‘‘the principle of dedicated 
capacity” (Petitioner’s brief, p. 19). Stripped down, that 
principle appears to be that, where a natural-gas company 
sells and delivers natural gas to a gas distributing com¬ 
pany under a contract, filed with the Federal Power Com¬ 
mission as a rate schedule, specifying the quantity of gas to 
be delivered, the Commission may not order a diminution 
in the quantity to be delivered even though the Commission 
finds, after hearing, that delivery of the quantity called for 
under the contract constitutes an undue preference and an 
unreasonable discrimination in service. 

Consolidated, having prevailed upon the Commission to 
rule as a matter of law (erroneously, we think; see brief of 
Panhandle in cause No. 10,056) that Panhandle was obli¬ 
gated by its contract of August 31, 1935 to supply gas to 
Consolidated for underground storage in the Austin Field, 
now contends, under its “principle of dedicated capacity,” 
that the Commission is powerless to regulate the contract 
provision specifying the volumes to be delivered. It argues 
that the jurisdiction of the Federal Power Commission 
under Section 5(a) of the Act to deal with “practices” of a 
pipe line company “is limited to those ‘practices’ which 
affect ‘ rates ’ over which it has jurisdiction. ’ ’ (Petitioner’s 
brief, p. 26.) 

Precisely the same argument was made by Consolidated 
last winter before the Court of Appeals for the Sixth Cir¬ 
cuit in Michigan Consolidated Gas Company v. Panhandle 
Eastern Pipe Line Company, et al. (decided April 7,1949), 
173 F. (2d) 784, and was rejected. Judge Simons, speaking 
for a unanimous court, said (p. 789): 

“Whatever may be the limits placed by the Act upon 
the authority of the Commission in other respects, it is 
clear that under § 717(c) (b) [Section 4(b) of the 
Natural Gras Act] the authority of the Commission, in 
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respect to undue preferences or advantages, is without 
limitation.* * *” 

and later in the opinion: 

“We are not persuaded that the Commission has no 
authority to regulate service in view of what was said 
in the Hope case, supra, at page 617. * * *” 

and again: 

“We can attribute to the Congress no purpose to with¬ 
hold from the Commission control over services. The 
power to prevent preferences and discrimination both 
as between individuals and classes, carried with it by 
necessary and inescapable implication, authority to 
regulate service.” 

The fatal flaw in the petitioner’s argument is that it com¬ 
pletely ignores the presence of Section 4(b) in the Natural 
Gas Act. Section 4(b) provides that, with respect to sales 
subject to the jurisdiction of the Commission, no natural- 
gas company shall grant any undue preference or advan¬ 
tage to any person, or maintain any unreasonable differ¬ 
ence in “rates, charges, service, facilities or in any other 
respect.” Despite the sweep of these words, the argument 
seems to be seriously pressed that the Commission can do 
nothing to correct undue preference and unreasonable dis¬ 
crimination in quantities of gas to be delivered where the 
total supply is less than the demands. 

Sections 4 and 5 of the Natural Gas Act were modelled 
from equivalent sections of the Transportation Act, as 
Chief Justice Stone pointed out in Federal Power Com¬ 
mission v. Natural Gas Pipe Line Co., 315 XJ. S. 575, 584. 
In a leading case the Supreme Court held that the equiva¬ 
lent sections of the Transportation Act (as they stood 
prior to the 1910 amendment) conferred on the Interstate 
Commerce Commission authority to regulate deliveries of 
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coal cars at times of shortage as a means of preventing 
discriminating deliveries by a carrier. 

Interstate Commerce Commission v. Illinois Cen¬ 
tral R. Co 215 U. S.452. 

That case, we submit, is squarely in point here. If it be 
argued, however, that Section 4(b) requires further imple¬ 
mentation, Section 16 of the Act amply supplies the need. 
Federal Power Commission v. Natural Gas Pipe Line Co., 
315 U. S. 575, 585. Section 16 (15 U. S. C. 717o) provides: 

“The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules and regulations as it may 
find necessary or appropriate to carry out the pro¬ 
visions of this Act. • • 


The argument of Consolidated that “Section 7(a) of the 
Act precluded the Commission from ordering Panhandle to 
deliver any gas to Storage Company” (Petitioner’s brief, 
p. 21), on the theory that additional volumes going to 
Storage Company amounted to a new service, is clearly 
fallacious. The service to Storage Company was authorized 
by the Commission in prior proceedings under Sections 
7(c) and 7(e) of the Act (Jt. App. I, 46-47). The argu¬ 
ment, however, is a two-edged sword. It is undisputed that 
Consolidated, regardless of its rights under the contract of 
August 31, 1935, as amended, had never in fact taken gas 
from Panhandle for underground storage. Delivery of gas 
for such use was, therefore, clearly a new service never 
before rendered by Panhandle to Consolidated. Further¬ 
more, it definitely impaired Panhandle’s ability to render 
adequate service to Storage Company. 

Consolidated’s statement in its brief (p. 23) that “Peti¬ 
tioner’s storage program did not involve any increased 
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demand upon Panhandle’’ is contrary to the uncontro¬ 
verted evidence in the record. Exhibit 12 (Jt. App. II, 
433-438) shows graphically the pattern of Panhandle’s ser¬ 
vice to Consolidated at Detroit for the years 1942 through 
1947. It shows that over the years Consolidated took 125 
million cubic feet of gas on only a few days in the winter 
and took nothing like that amount in the summer. The 
Commission so found. As illustrative of this fact, the Com¬ 
mission pointed out that in 1945 the maximum amount taken 
on any one day during August -was 67 million cubic feet, 
and that, during the seven months from April to October, 
inclusive, there were only nine days on which petitioner 
took in excess of 100 million cubic feet (Jt. App. I, 56). 

In the summer of 1947, when Consolidated was taking as 
much gas as it could sell, it was still unable to take gas in 
substantial volumes over weekends and holidays. The chart 
shows that over the July 4th holiday period Consolidated 
took only a little over 70 million cubic feet per day. 

The record shows that, contrary to the statement in its 
brief, Consolidated’s storage program, first operated in 
May 1948, did involve an increased demand upon Pan¬ 
handle and the supply of gas for such program was clearly 
a new service not rendered prior to May 12,1948, when the 
pipe line extending from Detroit to Consolidated’s Austin 
Storage Field in western Michigan vras completed and 
placed in operation. 


The further contention of Consolidated (Petitioner’s 
brief, pp. 28-29) that the Commission’s allocation pre¬ 
scribed by Paragraph (B) of its order of July 17,1948 was 
“retroactive to May 15,1948” is clearly not in accord with 
the facts or with the wording of the order. The order pre¬ 
scribed a formula “to be thereafter observed and in force.” 
It prescribed what Panhandle should deliver to Consoli¬ 
dated after July 17, 1948. 
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III 

Petitioner’s Point III raises a question as to which 
this Court has no jurisdiction. 

Under Point III the petitioner is asking this Court to 
review a non-reviewable opinion by the Commission. 

Opinion 166-A, issued on August 25, 1948, was merely a 
supplemental opinion advising the parties of the views of 
the Commission on the meaning and effect of its order of 
July 17, 1948. 

The opinion concludes: 

“The Commission expects that upon the issuance of 
this Supplemental Opinion Panhandle and Michigan 
Consolidated will comply with the Commission’s order 
of July 17, 1948.” (Emphasis ours.) 

The opinion was in no sense an order, command or man¬ 
date, and it was not followed by an order. 

Under Section 19(b) of the Natural Gas Act orders of 
the Commission are subject to review by the courts. Opin¬ 
ions, memoranda and docket entries are not reviewable. 
Federal Power Commission v. Hope Natural Gas Co., 320 
U. S. 591, 618-619. 

The precise point was covered by this Court in Michigan 
Consolidated Gas Co. v. Federal Power Commission, 83 
App. D. C. 395, 167 F. (2d) 264, a prior case between the 
same parties. The Court there said: 

“The petition also asks us to review and set aside 
recent statements of the Commission to the effect that 
the 1945 order has a designated meaning, that peti¬ 
tioner and the Pipe Line Company have violated it, 
and that the Commission plans ‘to proceed in accord¬ 
ance with the legal remedies available to it under the 
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Natural Gas Act to enforce compliance. ’ These state¬ 
ments of the Commission are not orders -within the 
reviewing authority that Congress has conferred upon 
appellate courts.” 

It is settled law that where the pertinent statute pro¬ 
vides for judicial review of orders of a regulatory com¬ 
mission, expressions of opinion by the regulatory commis¬ 
sion which contain no command and are not followed by a 
formal order are not reviewable. 

United States v. Los Angeles R. Co., 273 U. S. 299; 

United States v. Atlanta, B. & C. R. Co., 282 U. S. 
522; 

ShannaJuin v. United States, 303 U. S. 596; 

Carolina Aluminum Co. v. Federal Power Com¬ 
mission, 97 F. (2d) 435 (C. C. A. 4). 

In United States v. Atlanta, B. & C. R. Co., supra, Mr. 
Justice Brandeis -wrote (p. 528): 

“Even in the regulation of rates, as to which the 
Commission possesses mandatory power, it frequently 
seeks to secure the desired action without issuing a 
command. In such cases it customarily points out 
in its report -what the carriers are expected to do. 
Such action is directory as distinguished from manda¬ 
tory. No case has been found in which matter em¬ 
bodied in a report and not followed by a formal order 
lias been held to be subject to judicial review. * # •” 
(Emphasis ours.) 

The petition for review, in so far as it seeks to review 
Opinion 166-A, should be dismissed for lack of jurisdiction. 
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Conclusion 

Consolidated’s points are without merit. Unless Para¬ 
graph (B) of the Commission’s order of July 17, 1948 is 
set aside for the reasons advanced in Panhandle’s brief in 
cause No. 10,056, it should be sustained. The Commission’s 
order of July 22, 1948 should be sustained. Its Opinion 
166-A is not reviewable. 
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